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I. INTRODUCTION

The Montana Patient Protection Act will prohibit “aid in
dying” (assisted suicide, mercy killing and euthanasia). The Act
is based on Montana’s public policies to prevent elder abuse and
to value all of its citizens.

The Act is a response to the Montana Supreme Court case,
Baxter v. State.! 1In Baxter, the Court gave doctors a potential
defense to prosecution for assisting a patient’s suicide, but did
not legalize the practice by giving them immunity from civil and
criminal liability. When making this ruling, the Court
overlooked elder abuse and other significant problems with
assisted suicide. |

Suicide proponents will apparently be submitting a counter
bill in an attempt to legalize the practice, which Baxter termed
“aid in dying.”?
II. DISCUSSION
A. “Aid in Dying”

The term, “aid in dying,” means both euthanasia and assisted

: Baxter v. State 354 Mont. 234, 224 P.3d 1211 (2009). (Excerpts attached
in the appendix at A~1, A-8 & A-10).

2 Representative Dick Barrett, Press Release, July 8, 2010 (stating that
his bill will “implement” Baxter, but also stating that his bill will provide
protection from civil liability, a subject not even addressed by Baxter).
{Excerpt attached at A-2).




suicide.?® Euthanasia is also known as “mercy killing.”! 1In
Baxter, the Court described “aid in dying” in terms of a doctor’s
providing a lethal dose to a patient for the purpose of causing
the patient’s death, but not directly participating in that
death.® The Court was describing physician-assisted suicide.
The American Medical Association’s Code of Medical Ethics states:

Physician-assisted suicide occurs when a

physician facilitates a patient’s death by

providing the necessary means and/or

information to enable the patient to perform

the life-ending act (e.g., the physician

provides sleeping pills and information about

the lethal dose, while aware that the patient

may commit suicide).®
B. Baxter Overlooked Elder Abuse

Baxter’s specific holding is that a patient’s consent to

physician-assisted suicide is a defense to a “charge of homicide

3 See e.g., Craig A. Brandt et. al., Model Aid-in-Dying Act, 75 IOWA L.
REV. 125 (1989), available at http://www.uiowa.edu/~sfklaw/euthan.html (notice
the letters “euthan” in the link). In the model act, “aid-in-dying” is defined
in § 1-102(3) as euthanasia, i.e., “the withdrawal or withholding or other
abatement of life-sustaining treatment or the administration of a qualified
drug for the purpose of inducing death.” (Emphasis added). (Excerpts
attached at A-3 through A-5). See also video transcript of Barbara Wagner,
http://www.katu.com/news/26119539. html?video=YHI&t=a (last visited Nov. 4,
201C0) (“‘physician aid in dying’ [is] better known as assisted suicide”).
(Attached at A-6).

4 http://medical-dictionary.thefreedictionary.com/mercy+killing (defining
“mercy killing” as euthanasia). [(Attached at A-7).

5 See Baxter, 354 Mont. at 251, € 49 (“In physician aid in dying, the
patient-not the physician-commits the final death-causing act by self-
administering a lethal dose of medicine”), (Bttached at A-8).

s A.M.A, Code of Medical Ethics, Opinion 2.211, available at
http://www.ama-assn.org/ama/pub/physician-resources/medical-ethics/code-medica
l-ethics/opinion221l.shtml (last visited Nov. 4, 2010) (Attached at A-9).



against the aiding physician.”’ This holding is based on
Baxter’s determination that assisted suicide is not against
public policy.® Baxter, however, overlooked elder abuse. Baxter
states that the only person “who might conceivably be prosecuted
for criminal behavior is the physician who prescribes a lethal
dose of medication.”® Baxter thereby overlooked criminal
behavior by family members and others who benefit from a
patient’s death, for example, due to an inheritance.
C. Most States and Canada Have Rejected Assisted Suicide

The majority of states to consider legalizing assisted
suicide have rejected it.!® 1In 2010, New Hampshire and Canada

rejected it by wide margins.®?

? Baxter, 354 Mont. at 251, 1 50, states: “We . . . hold that under § 45-
2-211, MCA, “a terminally ill patient’s consent to physician aid in dying
constitutes a statutory defense to a charge of homicide against the ailding
physician when no other consent exceptions apply.” {(Attached at A-8}.

8 Baxter, 354 Mont. at 250, ¥ 49. (Attached at A-8).
Baxter, 354 Mont. at 239, € 11. (Attached at A-10).

10 Int’l Task Force, Attempts to Attempts to Legalize Euthanasia/Assisted
Suicide in the United States, available at
http://www.internationaltaskforce.org/pdf/200906_ attempts_to_legalize assisted
_suicide.pdf (last visited October 22, 2010) (“Between January 1994 and June
2009, there were 113 legislative proposals in 24 states. All were either
defeated, tabled for the session, or languished with no action

taken.”) (Attached at A-11).

u On January 13, 2010, the New Hampshire House of Representatives defeated
an Oregon style assisted suicide act, 242 to 113. See New Hampshire House
Record, No. 9, January 13, 2010 regarding HB 304, at
http://www.gencourt.state.nh.us/house/caljourns/journals/2010/houjou2010_09.ht
"ml {last visited Nov. 4 2010). {Attached at A-12). ©On April 21, 2010, the
Canadian Parliament defeated a bill that would have legalized assisted
suicide, 228 to 59. See Canadian government website at

http://bit.1ly/Official Report C-384 (last visited October 22, 2010) and How’d
They Vote: Bill €-384, available at http://howdthevvote.ca/bill.php?id=2053




There are just two states where assisted suicide is legal:
Oregon and Washington. These states have statutes that give
doctors and others immunity from criminal and civil liability
arising out of a patient’s suicide.'? Baxter, by contrast, is
limited to giving doctors, and only doctors, a potential defense
to criminal prosecution.!® Baxter gives no protection against
civil liability.™

In Montana, proponents have indicated that their
legalization bill will be modeled on the Oregon and Washington
acts.!® As discussed below, these acts are a recipe for abuse in
which: patient choice is not assured; words do not mean what they

appear to say; and euthanasia is not prohibited.

(last visited Nov. 4, 2010). (Attached at A-13).

12 See OR. REV. STAT. § 127.885 § 401 and WASH. REV,CODE ANN. § 70.245.190
(providing doctors and others with c¢ivil and criminal immunity). (Excerpts
attached at A-14 & A-15).

13 See Baxter in its entirety and Greg Jackson & Matt Bowman, Analysis of
Implications of the Baxter Case on Potential Criminal Liability (April 2010),
available at
http://www.montanafamily.org/portfolio/pdfs/Baxter Decision Analysis v2.pdf
(last visited October 22, 2010). (Excerpt attached at A-16).

b4 In Montana, legal actions imposing civil liability for a suicide are
allowed in two circumstances: (1) causing another to commit suicide; and (2)
in a custodial situation where suicide is foreseeable, typically involving a
hospital or prison. Krieg v. Massey, 239 Mont. 46%, 471-3, 781 P.2d 277
(1989) . {Excerpts attached at A-17 & A-18). See also Edwards v. Tardif, 692
h.2d 1266, 1267 (CT. 1997) (affirming $504,750.07 judgment against doctor and
other defendants where doctor proximately caused a patient’s suicide by
prescribing a large dose of antidepressants). (Excerpt attached at A-19).

13 Representative Dick Barrett, press and web materials.




D. The Oregon and Washington Acts

1. “Choice” is not assured

The Oregon and Washington acts both have significant gaps so
that patient choice is not assured. For example; neither act
requires witnesses at the death.!® Without disinterested
witnesses, the opportunity is created for someone to administer
the lethal dose to the patient without his consent. Even if he
struggled, who would know?

Oregon and Washington are also “Don’t Ask, Don't Tell”
states. Required official forms and reports do not ask about or
report on whether the patient consented at the time bf death.!
Consent at the time of death is alsoc not required by the language
of the acts themselves.!® Contrary to marketing rhetoric,
patient “choice” is not assured.

2, “"Self-~administer”

The Washington act states that patients “self-administer”

16 See both acts in their entirety at OR. REV. STAT. § 127.800-.995 (2005)

and WASH. REV.CODE ANN. § 70.245.010-904 (2009), available for viewing at
www.oregoen.gov/DHS/ph as/ors.shtml and

http://apps.leg.wa.gov/RCW/default .aspx?cite=70.245

17 Id. See also ALL official forms and reports for both acts, which can be
viewed at http://www.oregon.gov/DHS/ph/pas/index.shtml/shtml and
http://www.doh.wa.gov/dwda/ Two of these forms are attached hereto at A-38
and A-43.

18 Both acts contain provisions requiring that a determination of whether a

patient is acting “voluntarily” be made in conjunction with the lethal dose
request, nct later. See Margaret Dore, “Death with Dignity”: A Recipe for
Elder Abuse and Homicide (Albeit not by Name), 11 Marquette Elder's Advisor
387, 3%0, at footnote 20 (2010), available at
http://www.margaretdore.com/pdf/Dore-Elder-Abuse 001.pdf (Entire article

attached at A-20 to Af34).




the lethal dose.?® Thié does not mean that the patient will
necessarily administer the dose to himself. This is because the
term, “self-administer,” is defined as the patient’s “act of
ingesting.” The Washington act states: “‘Self-administer’ means
a qualified patient’s act of ingesting medication to end his or
her life . . .” (Emphasis added).?®

In other words, someone else putting the lethal dose in the
patient’s mouth qualifies as proper administration because the
patient will thereby “ingest” the dose.?’ Someone else putting
the lethal dose in a feeding tube or IV nutrition bag will also
qualify because the patient will thereby “absorb” the dose, i.e.,
“ingest” it.?%?

Oregon’s act does not use the term “self-administer.”?® The

act does, however, refer to administration as the “act of

19 See WASH. REV. CODE ANN. §§ 70.245.010(7) (11) (12), 70.245.020(1),
70.245.090, 70.245.170 and 70.245.220.

20 WASH. REV. CODE ANN, § 70.245.010(12). {Attached at A-35).

2 Neither Act defines “ingest.” See Washington and Oregon Acts in their

entirety, at WASH. REV. CODE ANN. §§ 70.245.010-904 and OR. REV. STAT.
§§127.800~995. Dictionary definitions of “ingest” include “to take (food,
drugs, etc.) into the body, as by swallowing, inhaling, or absorbing.”
(Emphasis added). Webster's New World College Dictiocnary,

wWw.yourdictionary.com/ingest (last visited Nov. 4, 2010). (Attached at A-
36). :

22 See Webster’s New World College Dictionary, defining “ingest” at note
21.

2 See Oregon’s act in its entirety, at OR. REV. STAT. §§ 127.800-995,

available at http://www.oregon.gov/DHS/ph//pas/ors.shtml
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ingesting.”?* Official forms for both acts also refer to
administration as “ingestion,” “ingesting” and other forms of the
word “ingest;"25 With administration defined as mere ingestion,
someone else is allowed to administer the lethal dose to the
patient.
3. Euthanasia
The Oregon and Washington acts state that they prohibit
“euthanasia,” which is another name for mercy killing.?® This
prohibition is, however, defined away in the next sentence. For
example, the Washington act states:
Nothing in this chapter authorizes
mercy killing, or active euthanasia. Actions
taken in accordance with this chapter do not,

for any purpose, constitute . . . mercy

killing {also known as “euthanasia”] . . .
w27

z See OR. REV. STAT. § 127.875 § 3.13 (stating “[nleither shall a gualified
patient’s act of ingesting medication to end his or her life in a humane and
dignified manner have an effect upon a life, health, or accident insurance or
annuity policy.” (Emphasis added)). (Attached at A-37).

25 See e.g. Washington’s “Attending Physician’s After Death Reporting”
form, http:z(www.doh.wa.gov[dwda/forms[AfterDeathRerrtingForm.Qdf {referring
to administration of the lethal dose as “ingestion,” “ingesting” and other
forms of the word “ingest”) (last visited Nov. 4, 2010) (Attached at A-38 to A-
42). See also “Oregon’s Death With Dignity Act Attending Physician Interview”
form, http://www.Qregon.gov/DHS/ph/pas/docs/mdintdat.pdf (referring to
administration of the lethal dose as “ingestion,” “ingesting” and other forms

of the word “ingest”). (Last visited November 4, 2010) (Attached at A-43 to
A-48).

26 See e.g., Washington’s act, which states: “Nothing in this chapter
authorizes . . . mercy killing, or active euthanasia.” WASH. REV. CODE ANN.
§§ 70.245.180(1). (Attached at A-49). See also
http://medical-dictionarv.thefreedictionary.com/mercy+killing {defining “mercy
killing” as euthanasia). (Attached at A-7).

A WASH. REV. CODE ANN. §§ 70.245.180(1). (Attached at A-49).
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Similarly, the Oregon act states:
Nothing in [this act] shall be construed to
authorize . . . mercy killing or active
euthanasia. Actions taken in accordance with
[this act] shall not, for any purpose,
constitute . . . mercy killing [also known as
“euthanasia”} . . . .%8
E. A Bipartisan Vote Defeats Assisted Suicide
In 2010, a bill modeled on Oregon’s act was defeated in the
New Hampshire House of Representatives, 242 to 113.?° New
Hampshire Representative Nancy Elliott states:
[Mlany legislators who initially thought that
they were for the act became uncomfortable
when they studied it further.?¥®
In New Hampshire, the House of Representatives is controlled

by the Democratic Party.3! The vote to defeat assisted suicide

was bipartisan.?

= OR. REV. STAT. § 127.875 § 3.14. (Attached at A-50).

» New Hampshire House Record, regarding HB 304, at note 11 (“This bill is
modeled on the Oregon death with dignity law”). (Attached at A-12).

3¢ Nancy Elliott, Letter to the Editor, Right to Die is Prescription for

Abuse, Hartford Courant, May 28, 2010, available at
http://articles.courant.com/2010-05-28/news/hc-elliott-letter-suicide-0528-201
00528 1 _new-hampshire-abuse-prescription (last visited Nov. 4, 2010)
(Attached at A-52).

3 See New Hampshire website, available at

http://www.gencourt.state.nh.us/house/abouthouse/leadership.htm (“Democrat
Mary Jane Wallner . . . serves as Majority Leader”) (last visited Nov. 4,
2010) . (Attached at A-53).

32

See E-mail from New Hampshire General Court Staff with vote breakdown by
party: a “yea” vote is a vote to defeat the bill: 242 yeas (100 Democrats;
142 Republicans); 113 nays (93 Democcrats; 20 Republicans). (Attached at A-
54).




F. Legalization will Create New Paths of Abuse

In Montana, there has been a rapid growth of elder abuse.?®
Nationwide, elder financial abuse is a crime “growing in
intensity” with perpetrators often family members, but also
strangers and new “best friends.”3 Victims are even murdered
for their funds.¥®

Abuse of the elderly is often difficult to detect. This is
largely due to the unwillingness of victims to report. A recent
article on KULR8.com, states: “often time the victimizer is a
family member and the elderly victim doesn’t want to get them

into trouble. 3¢

3 See Great Falls Tribune, Forum will focus on the rapid growth in abuse
of elders, June 10 2009 (“The statistics are frightening, and unless human
nature takes a turn for the better, they're almost certain to get worse”).
(Attached at A-55). See also Nicole Grigg, Elder Abuse Prevention, Kulr8.com,
June 15, 2010,
http://www.kulr8.com/internal?st=print&id=96428934spath=/news/local (last
visited October 22, 2010) (attached at A-56); Big Sky Prevention of Elder Abuse
Program, What is Elder Abuse,
http://www.mtelderabuseprevention.org/whatis.html (last visited October 22,
2010). (Attached at A-57 to A-59).

M See MetLife Mature Market Institute, “Broken Trust: Elders, Family and
Finances, A Study on Elder RAbuse Prevention,” March 2009, available at
http://www.metlife.com/assets/cao/mmi/publications/studies/mmi-study-broken-tr
ust-elders~family-finances.pdf (last visited October 22, 2010) (excerpts
attached at A-60 to A-68); Miriam Hernandez, “‘Black Widows’ in court for
homeless murders,” March 18, 2008, ABC Local,
http://abclocal.go.com/kabe/story?section=news/local&id=6027370 (last visited
October 2, 2010) (elderly homeless men killed as part of an insurance

scam) (attached at A-69); and People v. Rutterschmidt, 98 Cal.Rptr.3rd 390
(2009), review granted; issues limited, 102 Cal.Rptr.3d (2009) (regarding this
same case).

35 See: MetLife at note 34, at 24; and People v. Stuart, 67 Cal. Rptr. 3d
129, 143 (where daughter killed her mother with a pillow, “financial
considerations [are] an all too common motivation for killing someone . . .”)

36

Nicole Grigg, at note 33. See also Met Life, supra at note 34.




In Montana, preventing elder abuse is official state
policy.?®” 1If assisted suicide would to be legalized, new paths
of abuse would be created against the elderly, which is contrary
to that policy. Representative Elliott states:

These acts empower heirs and others to
pressure and abuse older people to cut short
their lives. This is especially an issue
when the older person has money. There is no
assisted suicide bill that you can write to

correct this huge problem.3®
G. “Terminally Ill” Patients Are Not Necessarily Dying
The Baxter decision applies to “terminally ill” patients,
which is not defined.?® The Oregon and Washington assisted
suicide acts apply to patients with a “terminal disease,” which
is defined as having less than six months to live.®® Such
patients are not, however, necessarily dying. Doctor progncses

can be wrong.!' Moreover, treatment can lead to recovery.

37 See the “Montana Elder and Persons With Developmental Disabilities Abuse
Prevention Act,” 52-3-801, MCA; the Protective Services Act for Aged Persons
or Disabled Adults, 52-3-201, MCA; and the “Montana Older Americans Act,” 52-
3-501, et. al., MCA.

38 Nancy Elliott, Prescription for Abuse, at note 30. (Attached at A-52).
See also Dore, Recipe for Abuse, .supra at note 18. (Attached at A-20 to A-
34,

32 See Baxter, 354 Mont. at 251, €50, and Baxter generally.

40 OR. REV. STAT 127.800 §.1.01(12); WASH. REV. CODE ANN. § 70.245.010(13).

a See Alison Dayani, Birmingham man wrongly told he has six [months] to

live with terminal cancer, Birmingham Mail, October 12, 2010 (attached at A-
70); and Nina Shapiro, Nina, Terminal Uncertainty — Washington's new 'Death
with Dignity' law allows doctors to help people commit suicide — once they've
determined that the patient has only six months to live. But what if they're
wrong?, Seattle Weekly, January 14, 2009, available at
wWwW.seattleweekly.com/2009~-01-14/news/terminal-uncertainty
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Oregon resident, Jeanette Hall, who was diagnosed with cancer and
told that she had six months to a year to live, states:

I wanted to do our law and I wanted my doctor

to help me. 1Instead, he encouraged me to not

give up . . . I had both chemotherapy and

radiation. . . .

It is now nearly 10 years later. If my

doctor had believed in assisted suicide, I
would be dead.”*?

H. Compassion & Choices Wants Assisted Suicide for People
Who Are Not Dying

In Montana, the main proponent of assisted suicide is
Compassion & Choices, a successor organization to the Hemlock
Society.*® 1In the Baxter litigation, Compassion & Choices
proposed a definition of “terminally ill adult patient,” as
follows: “[An adult] who has an incurable or irreversible
condition that, without the administration of life-sustaining
treatment, will, in the opinion of his or her attending
physician, result in death within a relatively short time.”*!

Under this definition, young people with chronic conditions

such as diabetes or HIV/RIDS, who could “live for decades,” are

42 Jeanette Hall, Letter to the Editor, Second life, Missoula Independent,
June 17, 2010. Author Margaret Dore confirmed accuracy with both Ms. Hall and
her doctor. (Attached at A-71).

43 IaN DowBIGGIN, A CONCISE HISTORY OF EUTHANASIA 146 (2007) {In 2003, Hemlock
changed its name to End-of-Life Choices, which merged with Compassion in Dying
in 2004, to form Compassion & Choices). (Attached at A-72).

“ Compassion & Choices’ definition of “terminally ill adult patient” was
contained in its answer to a discovery request. See Plaintiffs’ Responses to
State of Montana’s First Interrogatories, Baxter v. Montana, No 2007-787
(Attached at A-73 & A-74).

11




classified as “terminally il11l.”*® Doctor Richard Wonderly and
attorney Theresa Schrempp state:

[Tlhis definition is broad enough to include

an 18 year old who is insulin dependent or

dependent on kidney dialysis, or a young

adult with stable HIV/AIDS. Each of these

patients could live for decades with

appropriate medical treatment. Yet, they are

“terminally i11” according to the definition

promoted by [Compassion & Choices].*®
I. Compassion & Choices’ True Agenda

Once a patient is labeled “terminal,” the argument can be

made that his or her treatment should be denied in favor of
someone more deserving.?’ This has happened in Oregon where
patients labeled “terminal” have not only been denied treatment,
they have been offered coverage for assisted suicide instead.®
The most well-known case involves Barbara Wagner.*® The Oregon

Health Plan refused to pay for a drug to possibly prolong her

life and offered to pay for her suicide instead.®® Wagner did

43 Opinion Letter from Richard Wonderly, MD & Theresa Schrempp, Esg., dated
October 22, 2009, available at
http://www.euthanasiaprevention.on.ca/ConnMemo02.pdf (Attached at A-75).

1 Id.

4 Id.

48 Id.; video transcript, at note 3. (Attached at A-6).

49 Id.; Kenneth Stevens, MD, Letter to the Editor, Oregon doctor responds

to recent letter on patient choices, Montana Standard, July 29, 2010,
available at

http://www.mtstandard.com/news/opinion/mailbag/article £50c9694-9a98-11df~9%bed
-001lcc4c002e0.html (Last visited August 15, 2010). (Attached at A-76).

50 Video transcript, supra at note 3.
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not see this as a celebration of her “choice.” She said: “I'm
not ready, I'm not ready to die.”®

After Wagner’s death, Compassion & Choices’s president,
Barbara Coombs Lee, published an editorial in The Oregonian
arguing against Wagner’s choice to try and beat her cancer.®
Coombs Lee also defended the Oregon Health Plan and argued for a
public policy change to discourage people from seeking cures;53
Perhaps not a coincidence, Coombs Lee is a former "“managed care
executive, ">

Coombs Lee’s editorial, combined with Compassion & Choices’
definition of “terminally ill adult patient,” provide a glimpse

into their true agenda: It’s not the promotion of personal

choice.% 1Indeed, the opposite would appear to be true.®®

51 Id.

52 Barbara Coombs lLee, Sensaticnalizing a sad case cheats the public of

sound debate, The Oregonian, November 29, 2008, available at
http://www.oregonlive.com/opinion/index.ssf/2008/11/sensationalizing a_sad_cas
e_ch.html (Last visited February 16, 2009). {Attached at A-77 to A-79).

3 Id. She stated: “The burning health policy question is whether we
inadvertently encourage patients to act against their own self interest, chase
an unattainable dream of cure and foreclose the path of acceptance that
curative care has been exhausted . . . Such encouragement serves neither the
patients, families, nor the public.” (Attached at A-78).

54 Barbara Coombs Lee, bio, available at

http://www.huffingtonpost.com/barbara-coombs-lee// (Last visited October 22,
2010) . (Attached at A-80).

=5 Compare: Ian Dowbiggen, at note 43, page 83, regarding Charles Potter of
the former Euthanasia Society of America:

Despite his repeated invocations of individual freedom
as a political goal, Potter, a supporter of
involuntary eugenics and euthanasia, was no defender
of laissez-faire personal choice. . . . If human
beings were to be freed from long-standing moral and

13




J. Steering Patients to Kill Themselves is Contrary to
Montana Public Policy

According to a recent report from the Oregon Health
Authority, Oregon’s suicide rate, which excludes suicide under
Oregon’s assisted suicide act, is 35% higher than the national
average.’” This rate has been “increasing significantly since
2000.7%®  Just three years prior, Oregon legalized assisted
suicide.®® There is at least a statistical correlation between
these two events.

Regardless, how can Oregon credibly tell its citizens that
suicide is not the answer when it also tells them that suicide is
“death with dignity?”

Montana already has one of the highest suicide rates in the

ethical beliefs, it was to enable them to make the
right choices, not any choice whatsoever. Choice did
not mean freedom tc do what individuals pleased, but
empowerment to do what a scientifically grounded
humanism taught them to do. (Attached at A-81).

56 Id.
5 Oregeon Health Authority, News Release, Rising suicide rate in Oregon
reaches higher than national average, September 9, 2010, available at
http://www.oregon.gov/DHS/news /2010news/2010-0909%a.pdf (Last visited October
13, 2010). (Attached at A-82). 2An assisted suicide under Oregon’s assisted
suicide law is not tallied as a “suicide.” See OR. REV. STAT. 127.880 § 3.14
{"Actions taken in accordance with ORS 127.800 to 127.897 [the Oregon Death
With Dignity Act] shall not, for any purpose, constitute suicide . . . under
the law”). (Attached at A-50).

58 Oregon Health Authority, Rising suicide rate, at note 57.

59 See 20089 Annual Report, Oregon’s Death with Dignity Act,
http://www.oregon.gov/DHS/ph/pas/docs/yearll.pdf (Last visited October 14,
2010). (Attached at A-83).

14



“of all ages.”®

Steering citizens to kill themselves is
contrary to this policy.
K. Montana Values All of its Citizens

Montana values all of its citizens, including those who are

older or who may have chronic conditions or other disabilities.®
III. CONCLUSION

The majority of states to consider assisted suicide have
rejected it; only two states allow it. 1In 2010, the New
Hampshire House of Representatives rejected it in a bipartisan
vote, 242 to 113. Montana should now follow New Hampshire’s lead
to reject assisted suicide.

Respectfully submitted this day of/b&n/- 2010

/] dut %ﬂw’(fa/m next ooyl
Senator Greg Hinkle IQM

* % %

Greg Hinkle was elected to the Montana Senate in 2008. He is a
former Chair of the Sanders County Planning Board and a former
Sanders County Parks Commissioner. He has been married to Gail
Hinkle, an RN, for 36 years. They own a business, Hinkle’s

suicide in the United States (Kung, et al, 2008) and Montana has been in the

top five for the past thirty years”). (Emphasis removed). {Attached at A-84).
&l 53-21-1101, MCA (regarding a required suicide reduction plan, which is
to address reducing suicides by Montanans “of all ages”). {Attached at A-85).
62 _ See: “Montana Older Americans Act,” 52-3-501, et. al., MCA (“The

legislature finds that oclder Montanans constitute a valuable resource of this
state”); “Rights of the Physically Disabled,” 49-4-202, MCA; Protective
Services Act for Aged Persons or Disabled Adults, 52-3-201, MCA; and “Montana
Elder and Persons With Developmental Disabilities Abuse Prevention Act, 52-3-
801, MCA.

C:\DOX\ASE Files\Montana\Patient Protection Act.wpd
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nation.® It is a state priority to reduce this rate for persons
“of all ages.”® Steering citizens to kill themselves is
contrary to this policy.
K. Montana Values All of its Citizens

Montana values all of its citizens, including those who are
older or who may have chronic conditions or other disabilities.®
III. CONCLUSION

The majority of states to consider assisted suicide have
rejected it; only two states allow it. In 2010, the New
Hampshire House of Representatives reijected it in a bipartisan
vote, 242 to 113. Montana should now follow New Hampshire’s lead
to reject assisted suicide.

Respectfully submitted this é"u'day of /bbL{ 2010

<o Montana Strategic Suicide Prevention Plan, Department of Public Health
and Auman Services, p. 10, at
http://wwn.dphhs.mt.gov/andd/statesuicideplan.pdf (“For al) age groups fox

data collected in the year 2005, Montana is ranked number one in rate of
sulcide in the United States (Kung, et al, 2008) and Montana has been in the
top five for the past thirty years”). {Emphasis removed). {Attached at A-84).

& 53-21-1103, MCA (regarding a reguired suicide reduction plan, which is
to address reducing suicides by Montanans “of all ages”). (Attached at-A-835]).

2 See: “Montana Older Americans BAct,” 52-3-501, et. al., MCA (“The
legislature finds that older Montanans constitute a valuable resource of this
atate”); “Rights of the Physically Disabled,” 49-4-202, MCA; EBrotectivae
Services Act for Aged Persons or Disabled Adults, 52-3-201, MCA:; and “Montana
Elder and Persons With Develepmental Disabilities Abuse Prevention Act, 52-3-
801, MCA.
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* k %

Greg Hinkle was elected to the Montana Senate in 2008. He is a
former Chair of the Sanders County Planning Board and a former
Sanders County Parks Commissioner. He has been married to Gail
Hinkle, an RN, for 36 years. They own a business, Hinkle’s
Hardwood Furniture & Home Inspection. They also run a small “all
natural” or “organic” ranch raising cattle, sheep and produce for
their own consumption. Senator Hinkle served as a Postmaster
from 1989 to 1991. He was awarded each year for managing his
office under budget. After attending junior college, Senator
Hinkle apprenticed in a four year program to become a Journeyman
Machinist. :

Margaret Dore is an elder law/appellate attorney in Washington
state, where assisted suicide is legal. She has been licensed to
practice law since 1986. She is a former Law Clerk to the
Washington State Supreme Court for then Chief Justice Vernon
Pearson. She is a former Law Clerk to the Washington State Court
of Appeals to Judge John A. Petrich. She is a former Chair of
the Elder Law Committee of the American Bar Association Family
Law Section. She is admitted to practice in the United States
Supreme Court, the Ninth Circuit Court of Appeals, the United
States District Court of Western Washington and the State of
Washington. Her publications include: "Aid in Dying: Not Legal
in Idaho; Not About Choice," The Advocate, official publication
of the Idaho State Bar, Vol. 52, No. 9, pages 18-20, September
2010, available at
http://www.margaretdore.com/pdf/Not Legal in Idaho.pdf. For more

information, see www.margaretdore.com
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224 P.3d 1211

354 Mont. 234, 224 P.3d 1211, 2009 MT 449
(Cite as: 354 Mont. 234, 224 P.3d 1211)

]
Supreme Court of Montana.
Robert BAXTER, Stephen Speckart, M.D., C. Paul
Loehnen, M.D., Lar Autio, M.D., George Risi, Jr.,
M.D., and Compassion & Choices, Plaintiffs and
Appellees,

V.
STATE of Montana and Steve Bullock, Defendants
and Appellants.

No. DA 09-0051.

Argued Sept. 2, 2009.
Submitted Sept. 3, 2009.
Decided Dec. 31, 2009.

Rehearing Denied March 3, 2010.

Background: Terminally ill patient and physicians
brought action challenging constitutionality of the
application of Montana homicide statutes to physi-
cians who provide aid in dying to mentally compet-
ent, terminally ill patients. The First Judicial Dis-
trict Court, Lewis and Clark County, Dorothy Mc-
Carter, Presiding Judge, 2008 WL 6627324, gran-
ted patient and physicians summary judgment, find-
ing that patient could use the assistance of physi-
cian to obtain a prescription for a lethal dose of
medication, and awarded patient attorney fees.
State appealed.

Holdings: The Supreme Court, Leaphart, J., held
that:

(1) physician aid in dying provided to terminally ill,
mentally competent adult patient, was not against
public policy for purposes of exception to consent
defense, and ‘
(2) patient was not entitled to award of attorney fees.

Affimed in part, reversed in part, and vacated in
part.

Warner, J., concurred and filed opinion.

Lus\.lﬂ WL

Page 1

Nelson, J., specially concurred and filed opinion.

Rice, J., dissented and filed opinion joined by Joe
L. Hegel, District Judge sitting in place of Chief
Justice.

West Headnotes
{1] Appeal and Error 30 €863

30 Appeal and Error
30X VI Review

30XVI(A) Scope, Standards, and Extent, in

General
30k862 Extent of Review Dependent on
Nature of Decision Appealed from
30k863 k. In general. Most Cited Cases

Where there is a cross-motion for summary judg-
ment, Supreme Court reviews a district court's de-
cision to determine whether its conclusions were
correct. Rules Civ.Proc., Rule 56.

[2] Appeal and Error 30 €984(5)

30 Appeal and Error
30X VI Review
30X VI(H) Discretion of Lower Court
30k984 Costs and Allowances

30k984(5) k. Attorney fees. Most
Cited Cases
Supreme Court reviews an award of attorney fees
for abuse of discretion.

[3] Constitutional Law 92 €975

92 Constitutional Law
92V1 Enforcement of Constitutional Provisions
92VI(C) Determination of Constitutional
Questions
92VI(C)2 Necessity of Determination
92k975 k. In general. Most Cited Cases

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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HELENAADDRESS: COMMITTEES:
CAPITOL BULDING TAXATION
PO BOX 200400 TRANSPORTATION
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PHONE: (306) 444-4800

HOME ADDRESS:
219 AGNES AVE.
MISSOULA, MONTANA 59801
PHONE: {406} 396-3256

Press Release
Date July 8, 2010

Representative Dick Barrett of Missoula has asked the Montana Legislative Services
Division to draft a bill to implement the Supreme Court’s ruling in the Baxter case late
last year allowing physicians to provide aid in dying when requested by terminally ill
patients.

In its ruling, the Court found that there is no public policy opposing physician assistance
in dying for the terminally ill, and argued that such a policy would be “incongruous” with
existing Montana policies regarding other rights of the terminally ill.

“I believe that the Supreme Court ruled correctly in this case,” Barrett says. “In Montana
we respect the right of individuals, in consultation with their physicians, to make
decisions, such as refusing treatment, that will hasten their deaths. A majority of
Montanans believe that we should also respect the right of terminally ill patients to avoid
unnecessary suffering and to choose for themselves the time and circumstances of their
deaths by taking medications provided by a doctor.”

Although they strongly support physician assistance in dying, Montanans are also

concerned that some vulnerable individuals may be unduly influenced to request such
| assistance by family members or caregivers. “The evidence from Oregon, where
; physician assistance in dying has been available for many years, is that that concern is
| unfounded,” Barrett says. “ But Oregon provides a number of safeguards to make sure
{ that only willing patients request aid in dying, and one of the major purposes of the bill I
| have asked to have drafted will be to provide similar safeguards here, that meet the
| particular needs of Montana patients and doctors.”

|

| A second purpose of the bill will be to provide protection from civil liability or

| professional sanctions to physicians who wish to honor patients requests under the
standards of practice called for in the bill. “It’s important to note too that the bill will
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Model Act

e

E\IODEL AID-IN-DYING ACT

(Drafted by Students at the Iowa Law School
75 Towa Law Review 125 (1989)
Reporters:
Craig A. Brandt, Patri;:ia J. Cone, Angele L. Fontana, Réchelle‘ M. Hayes, Jody
M. Hehr, Janet L. Hoffman, Rebecca Johnson, Janet M. Lyness, Linda J. Messer,
Jane E. Robinette, Joyce Shireman, Michae] Shubatt, Cheryl K. Smith, Stanley B.

Steines, Natalie Spencer and Laura Wilbert

Consultants:
Phillip J. Leonard
Jackie Shane
Copyright 1990 by the University of Iowa (Iowa Law Review)
FOREWORD

This Model Aid-in-Dying Act is the product of an intense year-long seminar addressing the substantive topic of
did-m-dying and the process of researching, debating, negotiating, and drafting legislation. The topic was
selected from among a number of possibilities under the more general heading of law and technology. The
larger theme is that technological advances accelerate social change. They present society and the law with new
and often unanticipated dilemmas. The courts generally are the first to deal with the dilemmas technology
creates; however, in this age of statutes, legislatures eventually will, and must, confront the problems
technology engenders. Legislatures will have the opportunity to provide a more comprehensive solution to the
problems technology has caused than courts are able to provide because courts by their nature are capable of
dealing with difficult issues only on a case-by-case basis.

Modern medical technology provides a compelling example of this sort of social and legal challenge. Without
providing a cure or any reasonable hope of a cure, and sometimes without providing a tolerable death,
technology can sustain biological life, sometimes for many years. Almost everyone knows of someone who has
died or is dying a slow or excruciating death or who is kept alive only by artificial means. Current conservative
estimates indicate that about 10,000 Americans are in persistent vegetative states. They are condemned to live
in comas perhaps for decades with no realistic possibility of recovery.

Although euthanasia [FN1] has been a subject of intense interest for centuries, it did not become a prominent
S ———
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focus of professional and scholarly discussion until the 1950s. The first court opinions and the beginnings of
legislation related to aid-in-dying occurred only in the mid-1970s. The magnitude of societal and legal concerns
regarding euthanasia parallels the advances in medical technology that compel those concerns. Although one
might wish that the law, or at least legal scholars, would anticipate such events just over the horizon, it appears
that the technology always arrives before legal policy makers start thinking seriously about how to control it or
respond to the problems it creates.

The ability to sustain life has made the process of dying a focus of increasing concern. It has brought the advent
of hospices, books and courses on death and dying, the growth of organizations to support and encourage
reform movements, living wills and durable powers of attorney, and various other efforts to regain control of
dying from the medical profession and its new technology. It also has brought innumerable cases before the
courts of this county, often requiring judges to act as Solomon to determine whether and how a patient should
live or die. ' ‘

All technologically advanced societies, and only technologically advanced societies, have seen this growth of
concern surrounding the dying process. Advanced technology has created the dilemma of when to extend life
and when to end it. These choices were absent in earlier and less advanced societies when even a pinprick could
be life-threatening and pneumonia was likely to be fatal. :

This Model Act represents the efforts of seventeen committed law and graduate students who enrolled in a
University of Iowa Law School seminar to wrestle with issues integrating technology and its effect on the
extension of life and upon death. The seminar's goals were to grapple with the issues as broadly as possible,
debate and vote upon alternative social policies and legislative solutions, and draft a detailed and
comprehensive statutory scheme governing aid-in-dying.

In a sense, this Model Act really began when students registered for the seminar in the spring of 1988. Students
with wide-ranging undergraduate majors, life experiences, backgrounds, and attitudes toward the topic of
euthanasia enrolled in the seminar. [FN2] Students were assigned summer readings, and presumably summer
thinking: a book on "the right to die," a book on writing style, and a style manual for drafting model legislation.
To our surprise, most (but not all) of the anti-aid-in-dying attitudes had faded by an early stage in the autumn
debates.

At the start of the fall semester, the class defined a range of topics and issues relating to euthanasgja. Students
were assigned to research and become experts on various topics and to provide research memoranda to the
class. [FN3] Once the research memoranda were completed, the class debated a series of policy issues and by
majority vote adopted policy positions to be reflected in their Model Act. [FN4] Thereafter, the basic outline of
the Model Act was drawn, and drafting assignments were made. Individuals or small groups of students drafted
their respective sections with preliminary comments, and then the class, acting as a drafting committee of the
whole, edited and often wholly rewrote the drafts of statutory language. For editing purposes, the statutory
language was projected from a computer onto a large screen, permitting group participation in the editing
process. The actual drafting, of course, made evident further policy issues and refinements that the class needed
to debate and decide.

After the text of the Model Act largely was completed, the class reviewed and debated the concepts,
justifications, and explanations to be developed in the comments, and completed the drafting of the comments.
Then, class members were assigned to edit comments originally drafted by other class members. :

Once a fairly complete draft was in hand, the class sent copies to a wide range of people and groups we thought
might be interested and scheduled public hearings. Individuals and representatives of groups from many sides of
the euthanasia debate and from around the United States and Canada attended these hearings. Their thoughtful
comments, as well as the many other written comments received in the mail, contributed immeasurably to the
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The {Act] intentionally is limited in scope. It is not intended to suggest who, if anyone, should receive aid-in-
dying. It is hoped that, consistent with current practice, aid-in-dying will be sought only in extreme
circumstances. It is not anticipated that receiving aid-in-dying will become the norm or expectation for any
particular group in society. The [Act] in no way seeks to discourage any persons from obtaining any medical
treatment that they wish to undergo in order to live as long a life as possible. It does not intend to suggest that a
person's life is less worthwhile or desirable because of a physical condition or because a person is in the final
stages of life. Rather, the [Act] provides a principled mechanism that, in appropriate circumstances, may be
used to aid the patient who wishes assistance in the process of dying.

ARTICLE 1
GENERAL PROVISIONS
§ 1-101 SHORT TITLE

This [Act] may be cited as the Aid-in-Dying Act.

§ 1-102 DEFINITIONS - =

The following words and phrabses, whenever used in this [Act], shall have the following meanings, unless
the context otherwise requires: '

(1) "Activities of daily living" means bathing, dressing, feeding, oral care, skin care, other personal hygiene,
toileting, and transfer.

(2) "Adult" is either an emancipated minor or a person [18] years of age or older.

(3) ""Aid-in-dying" means the withdrawal or withholding or other abatement of life-sustaining treatment or
the administration of a qualified drug for the purpose of inducing death. Entlanasior
" ————————

(4) "Competence" or "competent" means the ability of a person to make informed health care decisions.

(5) "Conscientious objector" means a person who is opposed to aid-in-dying for any reason.
p PP

(6) "Counseling" means a discussion between a counselor and a person demanding or requesting aid-in-
dying conducted pursuant to the regulations adopted by the [Department of Health] for the purpose of:

(i) explaining the patient's prognosis;
(ii) assisting the person's understanding of the patient's prognosis;

(iii) ensuring that the person understands that the probable or assured result of providing aid-in-dying to
the patient will be the patient's death; and

(iv) exploring with the person the motivations underlying a decision to demand or request aid-in-dying.
(7) "Counselor" is a person who has been trained pursuant to regulations adopted by the [Department of

Health] for the purpose of counseling a person demanding aid-in-dying, or demanding or requesting aid-in-
~ dying on behalf of another.
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KATU.com - Portland, Oregon
* Print this article

Letter noting assisted sulclde raises
questions

Originally printed at htip://www.katu.com/mews/26119539.ktml
By Susan Harding and KATU Web Staff July 30, 2008

SPRINGFIELD, Ore. - Barbara Wagner has one wish - for more time.
___—___———'“

“I'm not ready, I'm not ready to die," the Springfield woman said. "I've got things I'd still like
todo."

Her doctor offered hope in the new chemotherapy drug Tarceva, but the Oregon Health Plan
sent her a letter telling her the cancer treatment was not approved.

Instead, the letter said, the plan would pay for comfort care, including "physician aid in
dying," better known as assisted suicide.

- p—

"I told them, I said, 'Who do you guys think you are?' You know, to say that you'll pay for my
dying, but you won't pay to help me possibly live longer?' " Wagner said.

An unfortunate interpretation?

Dr. Som Saha, chairman of the commission that sets policy for the Oregon Health Plan, said
Wagner is making an "unfortunate interpretation" of the letter and that no one is telling her
the health plan will only pay for her to die.

But one critic of assisted suicide calls the message disturbing nonetheless.

"People deserve relief of their suffering, not giving them an overdose," said Dr. William
Toffler.

He said the state has a financial incentive to offer death instead of life: Chemotherapy drugs
such as Tarceva cost $4,000 a month while drugs for assisted suicide cost less than $100.
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224 P.3d 1211
354 Mont, 234, 224 P.3d 1211, 2009 MT 449
(Cite as: 354 Mont. 234, 224 P.3d 1211)

considerations support the award.” United Nat'l Ins.
Co. v. St. Paul Fire & Marine Ins. Co.,, 2009 MT
269, 9 38, 352 Mont. 105, 118, 214 P3d 1260,
1271. As in United National, the equitable consid-
erations here do not support an award of attorney
fees. Mr, Baxter is accompanied by other plaintiffs,
including four physicians and Compassion &
Choices, a national nonprofit organization. The re-
lief herein granted to the Plaintiffs is not incom-
plete or inequitable without the Montana taxpayers
having to pay the attorney fees.

1 49 In conclusion, we find nothing in Montana Su-
preme Court precedent or Montana statutes indicat-
ing that physician aid in dying is against public
policy. The “against public policy” exception to
*251 consent has been interpreted by this Court as
applicable to violent breaches of the public peace.
Physician aid in dying does not satisfy that defini-
tion. We also find nothing in the plain language of
Montana statutes indicating that physician aid in
dying is against public policy. In physician aid in
dying, the patient-not the physician-commits the fi-
nal death-causing act by self-administering a lethal
dose of medicine.

[14] § 50 Furthermore, the Montana Rights of the
Terminally Ill Act indicates legislative respect for a
patient's autonomous right to decide if and how he
will receive medical treatment at the end of his life.
The Terminally Il Act explicitly shields physicians
from liability for acting in accordance with a pa-
tient's end-of-life wishes, even if the physician
must actively pull the plug on a patient's ventilator
or withhold treatment that will keep him alive.
There is no statutory indication that lesser end-
of-life physician involvement, in which the patient
himself commits the final act, is against public
policy. We therefore hold that under § 45-2-211,
MCA, aTerminally ill patient’s consent to physiciap
aid In_dying constitutes a statutorv defense to a

charge of homicide against the aiding physician
when no other consent exceptions apply.

9 51 The District Court's ruling on the constitution-
al issues is vacated, although the court's grant of

Zorke
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summary judgment to Plaintiffs/Appellees is af-
firmed on the alternate statutory grounds set forth
above. The award of attorney fees is reversed.

We concur: PATRICIA ©. COTTER, JOHN
WARNER and BRIAN MORRIS, JJ.Justice JOHN
WARNER concurs.

9 52 I concur.

{ 53 The Court's opinion today answers the stat-
utory question: is it, as a matter of law, against the
public policy of Montana for a physician to assist a
mentally competent, terminally ill person to end
their life? The answer provided is: “No, it is not, as
a matter of law.”

q 54 This Court correctly avoided the constitutional
issue Baxter desires to present. No question brought
before this Court is of greater delicacy than one that
involves the power of the legislature to act. If it be-
comes indispensably necessary to the case to an-
swer such a question, this Court must meet and de-
cide it; but it is not the habit of the courts to decide

. questions of a constitutional ‘nature unless abso-

lutely necessary to a decision of the case. See e.g
Ex parte Randolph, 20 F. Cas. 242, 254
(C.C.Va.1833) (Marshall, Circuit Justice); Burton
v. United States, 196 U.S. 283, 295, 25 S.Ct. 243,
245, 49 L.Ed. 482 (1905); State v. Kolb, 2009 MT
9, § 13, 349 Mont. 10, 200 P.3d 504; *252Common
Cause of Montana v. Statutory Committee to Nom-
inate Candidates for Commr. of Political Practices,
263 Mont. 324, 329, 868 P.2d 604, 607 (1994);
Wolfe v. State, Dept. of Labor and Industry, Board
of Personnel Appeals, 255 Mont. 336, 339, 843
P.2d 338, 340 (1992).

¢ 55 This Court has done its job and held that pur-
suant to § 45-2-211, MCA, a physician who assists
a suicide, and who happens to be charged with a
crime for doing so, may assert the defense of con-
sent. I join the opinion, and not the thoughtful and
thought provoking dissent, because the Legislature
has not plainly stated that assisting a suicide is
against public policy. This Court must not **1223
add such a provision by judicial fiat. Section

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

httn://web2.westlaw.com/print/orintstream.aspx?sv=Solit&prit=HTMLE&rs=WLW10.10&mt=W...
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Opinion 2.211 - Physician-Assisted Suicide

Physician-assisted suicide occurs when a physician facilitates a patient's death by
providing the necessary means and/or information to enable the patient to perform the life-
ending act (eg, the physician provides sleeping pills and information about the lethal dose,
while aware that the patient may commit suicide).

it is understandable, though fragic, that some patients in extreme duress--such as those
suffering from a terminal, painful, debilitating fliness—-may come to decide that death is
preferable to life. However, allowing physicians to participate in assisted suicide would
"cause more harm than good. Physician-assisted suicide is fundamentally incompatible
with the physician's role as healer, would be difficult or impossible to control, and would
pose serious societal risks.

instead of participating in assisted suicide, physicians must aggressively respond to the
needs of patients at the end of life. Patients should not be abandoned once it is
determined that cure is impossible. Multidisciplinary interventions should be sought
including specialty consultation, hospice care, pasioral support, family counseling, and
other modalities. Patients near the end of life must continue to receive emotional support,
comfort care, adequate pain control, respect for patient autonomy, and good
communication. {{, V)

Report; issued June 1994 based on the reports "Decisions Near the End of Life," adopted
June 1991, and "Physician-Assisted Suicide," adopted December 1993 (JAMA. 1992; 267:
2229-33); Updated June 1996.

Copyright 1995-2009 American Medical Association. All rights reserved.
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224 P.3d 1211
354 Mont. 234, 224 P.3d 1211, 2009 MT 449
(Cite as: 354 Mont, 234, 224 P.3d 1211)

cause his own death. The District Court further held
that the patient's right to die with dignity includes
protection of the patient's physician from prosecu-
tion under the State's homicide statutes. Lastly, the
District Court awarded Mr. Baxter attorney fees.
The State appeals.

STANDARDS OF REVIEW

[1][2] § 8 We review an order granting summary
judgment de novo using the same standards applied
by the District Court under M.R. Civ. P. 56. Bud-
Kal v. City of Kalispell, 2009 MT 93, | 15, 350
Mont. 25, 30, 204 P.3d 738, 743. Where there is a
cross-motion for summary judgment, we review a
district court's decision to determine whether its
conclusions were correct. Bud-Kal, § 15. We review
an award of attorney fees for abuse of discretion.
Trs. of Ind Univ. v. Buxbaum, 2003 MT 97, § 15,
315 Mont, 210, 216, 69 P.3d 663, 667.

DISCUSSION

1 ¢ The parties in this appeal focus their arguments
on the question of whether a right to die with dig-
nity-including physician aid in dying-exists under
the privacy and dignity provisions of the Montana
Constitution. The District Court held that a compet-
ent, terminally ill patient has a right to die with dig-
nity under Article Ii, Sections 4 and 10 of the
Montana Constitution. Sections 4 and 10 address
individual *239 dignity and the right to privacy, re-
spectively. The District Court further held that the
right to die with dignity includes protecting the pa-
tient's physician from prosecution under Montana
homicide statutes. The District Court concluded
that Montana homicide laws are unconstitutional as
applied to a physician who aids a competent, ter-
minally ill patient in dying.

[3] 1 10 While we recognize the extensive briefing
by the parties and amici on the constitutional is-
sues, this Court is guided by the judicial principle
that we should decline to rule on the constitutional-
ity of a legislative act if we are able to decide the
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case without reaching constitutional questions.
State v. Adkins, 2009 MT 71, § 12, 349 Mont. 444,
447, 204 P.3d 1, 5; **¥1218Sunburst Sch. Dist. No.
2 v. Texaco, Inc., 2007 MT 183, § 62, 338 Mont.
259, 279, 165 P.3d 1079, 1093. Since both parties
have recognized the possibility of a consent defense
to a homicide charge under § 45-2-211(1), MCA,
we focus our analysis on whether the issues presen-
ted can be resolved at the statutory, rather than the
constitutional, level.

9 11 We start with the proposition that suicide is

not a crime under Montana law. In the aid in dying f—\*
situation, the only person who i ght conceivably C°U' F"

be prosecufed Tor criminal behavior is the physician
who prescribes a lethal dose of medication. In that ©

“,O

the claims of the plaintiff physicians are premised c\/\w“

in significant part upon concems that they could be
prosecuted for extending aid in dying, we deem it
appropriate to analyze their possible culpability for
homicide by examining whether the consent of the
patient to his physician's aid in dying could consti-
tute a statutory defense to a homicide charge
against the physician.

9 12 The consent statute would shield physicians
from homicide liability if, with the patients' con-
sent, the physicians provide aid in dying to termin-
ally ill, mentally competent adult patients. We first
determine whether a statutory consent defense ap-
plies to physicians who provide aid in dying and,
second, whether patient consent is rendered inef-
fective by § 45-2-211(2)(d), MCA, because permit-
ting the conduct or resulting harm “is against public
policy.”

{4] § 13 Section 45-5-102(1), MCA, states that a
person commits the offense of deliberate homicide
if “the person purposely or knowingly causes the
death of another human being...” Section
45-2-211(1), MCA, establishes consent as a de-
fense, .stating that the “consent of the victim to con-
duct charged to constitute an offense or to the result
thereof is a defense.” Thus, if the State prosecutes a
physician for providing aid in dying to a mentally
competent, terminally ill adult *240 patient who

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

httn://web2.westlaw.com/orint/printstream. asnx‘?sv—tht&nrft—HTMLE&rs—WLW1 0.10&mt=W...
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Attempts to Legalize Euthanasia/AssiSted Suicide in the United States

in the United States, Oregon was the first state to legalized physician-assisted suicide. At
that time, assisted-suicide advocates predicted that there would be a rapid “domino effect,”
and other states would soon follow Oregon’s lead. But they were wrong. it took fourteen years
before another state legalized the practice, and, even then, only after advocates spent a whole
year preparing the campaign and raising millions of dollars to insure the victory they so
desperately wanted. That state was Washington, the state consultants said was
demographically most like Oregon and, therefore, most likely to favor assisted suicide.

But, since Oregon legalized assisted suicide in 1994, other states have rejected assisted-suicide
measures, many multiple times. Between January 1994 and June 2009, there were 113
legislative proposals in 24 states. All were either defeated, tabled for the session, or languished
With rio action taken.

Here is a listing, by state, of all the bailot initiatives -{since 1991) and all the legislative .
measures {since 1994) to legalize euthanasia and/or assisted suicide in the U.S.

Ballot Initiatives that Passed

Oregon - 1994

Ballot Measure 16 {Oregon Death with Dignity Act) passed on November 8, 1994, by the narrow margin of
51% to 49%. By legalizing physician-assisted suicide, the ballot measure tra nsformed the crime of assisted
suicide into a medical treatment.

Washington State - 2008
Ballot Initiative 1000 {(Washington Death with Dignity Act) passed on November 4, 2008, by a vote of 58%
to 42%. The Washington law is virtually identical to Oregon’s assisted-suicide law.

Ballot Initiatives that Were Defeated

Washington State - 1991
Ballot initiative 119, which would have legalized "aid-in-dying" (euthanasia and physician-assisted suicide)},
was defeated by a vote of 54% to 46%. -

California - 1992
Proposition 161, a ballot initiative that would have legalized euthanasia and physician-assisted suicide
failed by a vote of 54% to 46%.

Michigan - 1998 _
Measure B, which would have legalized physician-assisted suicide, was overwhelmingly rejected by a
margin of 71% to 29%.

Maine - 2000
Question 1, the "Maine Death with Dignity Act," patterned after the "Oregon Death with Dignity Act”
would have legalized physician-assisted suicide. It was defeated by voters 51% to 49%.

http://www.internationaltaskforce.org/pdf/200 906 attempts_to_lega
lize assisted_suicide.pdf - A-~11
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the ward and to the guardian. If the court does not receive a written report from counsel within 5 days of counsel’s
appointment, the court shall order an appropriate sanction, which may include substitution of counsel, an order to
show cause, or scheduling of a hearing on the propriety of the admission without awaiting a report from counsel.

() Upon receipt of a request for a hearing, the court shall schedule a hearing on the admission to a
state institution without prior approval of the probate court, at which the guardian shall have the burden of proving,
beyond a reasonable doubt, that the placement is in the ward’s best interest and is the least restrictive placement
available. The hearing shall be held within 10 days, excluding days when the court is closed, from the date that the
request is received.

(6) A guardian may not admit a ward to a state institution for more than 60 days for any single
admission or more than 90 days in any 12-month period upon certification of a physician or psychiatrist without filing
a petition requesting approval of the probate court.

(7) At any time, the ward or counsel for the ward may request a hearing on the admission to a state
institution without prior approval of the probate court, at which the guardian shall have the burden of proving,
beyond a reasonable doubt, that the placement is in the ward’s best interest and is the least restrictive placement
available. The hearing shall be held within 15 days, excluding days when the court is closed, from the date that the
hearing is requested. '

2 Jurisdiction and Venue; Guardianship Proceedings. Amend RSA 464-A:3, II(a) to read as follows:

(a) Except as provided in RSA 464-A:25, I{a), venue for guardianship proceedings for a proposed ward
is in the county where the proposed ward resides, or the county in which the proposed ward is physically present
when the proceedings are commenced.

3 Effective Date. This act shall take effect January 1, 2011.
AMENDED ANALYSIS
This bill establishes certain time frames and procedures for probate courts holding hearings on incapacitated
persons admitted to state institutions by their guardians.
Majority committee amendment adopted.
Majority committee report adopted and ordered to third reading.

el ~ R

HB 304, relative to death with dignity for certain persons suffering from a terminal condition. MAJORITY:
NEXPEDIENT TO LEGISLATE, MINORITY: REFER FOR INTERIM STUDY.

Rep. Lucy M. Weber for the Majority of Judiciary: The members of the committee who voted with the majori ‘ d
ior a variet erent reasons. Some members supported the concept of an individual’s right to self-determination,

but believed that the bill, as presented, was too flawed to lend itself to appropriate revision. Other members of the
committee rejected the premise of the bill entirely. Vote 14-3.

Rep. Rick H. Watrous for the Minority of Judiciary: This bill is modeled on the Oregon death with dignity law. It
would provide terminally ill patients with the option to choose a less painful and more humane way to end their
suffering by self-administering prescribed lethal medication. As a matter of personal liberty and compassion,
terminally ill New Hampshire citizens should be allowed this choice. The minority believes that an interim study
would address concerns regarding this bill.

The question being adoption of the majority committee report of Inexpedient to Legislate,
Reps. Watrous, Weed and Winters spoke against.

Reps. Nancy Elliott and Lucy Weber spoke in favor.

Rep. Rowe spoke in favor and yielded to questions.

Rep. DiFruscia spoke against and yielded to questions.

Rep. Vaillancourt requested a roll call; sufficiently seconded.

YEAS 242 NAYS 1138 .
s Bt deed.
_________..__————"'_"._‘
YEAS 242
BELKNAP . _
Bolster, Peter Boyce, Laurie Fields, Dennis Flanders, Donald
Johnson, William Merry, Liz Millham, Alida Nedeau, Stephen
Pilliod, James Reever, Judith Russell, David St. Cyr, Jeffrey
Swinford, Elaine Veazey, John Wendelboe, Fran
CARROLL
Ahlgren, Christopher Bridgham, Robert Buco, Thomas Chandler, Gene

. R-=12
htto://www.gencourt.state.nh.us/house/caliourns/iournals/2010/houjou2010 09.html 11/4/2010
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(b) The division shall require any health care provider upon dispensing medication pursuant to ORS
127.800 to 127.897 to file a copy of the dispensing record with the division.

(2) The Health Services shall make rules to facilitate the collection of information regarding compliance
with ORS 127.800 to 127.897. Except as otherwise required by law, the information collected shall not
be a public record and may not be made available for inspection by the public.

(3) The division shall generate and make available to the public an annual statistical report of
Information collected under subsection (2) of this section. [1995 ¢.3 5.3.11; 1999 ¢.423 5.9]

127.870 s.3.12, Effect on construction of wills, contracts and statutes.

(1) No provision in a contract, will or other agreement, whether written or oral, to the extent the
provision would affect whether a person may make or rescind a request for medication to end his or
her life in a humane and dignified manner, shall be valid.

(2) No obligation owing under any currently existing contract shall be conditioned or affected by the
making or rescinding of a request, by a person, for medication to end his or her life in a humane and
dignified manner. [1995 ¢.3 5.3.12]

127.875 s.3.13. Insurance or annuity policies.

The sale, procurement, or issuance of any life, health, or accident insurance or annuity policy or the
rate charged for any policy shall not be conditioned upon or affected by the making or rescinding of a
request, by a person, for medication to end his or her life in a humane and dignified manner. Neither
shall a qualified patient's act of ingesting medication to end his or her life in a humane and dignified
manner have an effect upon a life, health, or accident insurance or annuity policy. [1995 ¢.3 5.3.13]

127.880 s.3.14. Construction of Act. ‘
Nothing in ORS 127.800 to 127.897 shall be construed to authorize a physician or any other person to
end a patient's life by lethal injection, mercy killing or active euthanasia. Actions taken in accordance
with ORS 127.800 to 127.897 shall not, for any purpose, constitute suicide, assisted suicide, mercy

killing or homicide, under the law, [1995 ¢.3 5.3.14]

(Immunities and Liabilities) O\,j//
(Section 4)

127.885 s.4.01. Immunities; basis for prohibiting health care provider from participation;
notification; permissible sanctions.
Except as provided in ORS 127.890:

(1) No person shall be subject to civil or criminal liabijlity or professional disciplinary action for
participating in good faith compliance with ORS 127.800 to 127.897. This includes being present when
a qualified patient takes the prescribed medication to end his or her life in a humane and dignified
manner.

(2) No professional organization or association, or health care provider, may subject a person to
censure, discipline, suspension, loss of license, loss of privileges, loss of membership or other penalty
for participating or refusing to participate in good faith compliance with ORS 127.800 to 127.897.

(3) No request by a patient for or provision by an attending physician of medication in good faith
compliance with the provisions of ORS 127,800 to 127.897 shall constitute neglect for any purpose of
law or provide the sole basis for the appointment of a guardian or conservator.

{4) No health care provider shall be under any duty, whether by contract, by statute or by any other

A-14
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RCW 70.245.190

Immunities — Basis for prohibiting health care
_—-—-‘-"_'-~ -

provider from participation — Notification —
Permissible sanctions.

(1) Except as provided in RCW 70.245.200 and subsection {2) of this section:

(a) A person shall not be subject fo civil or professional disciplinary action for
participating in good faith compliance with this chapter. This includes being present when a qualified
patient takes the prescribed medication to end his or her life in a humane and dignified manner,

(b) A professional organization or association, or health care provider, may not subject a person to
censure, discipline, suspension, loss of license, loss of privileges, loss of membership, or other
penalty for participating or refusing to participate in good faith compliance with this chapter;

(c) A patient's request for or provision by an attending physician of medication in good faith
compliance with this chapter does not constitute neglect for any purpose of law or provide the sole
basis for the appointment of a guardian or conservator; and

(d) Only willing health care providers shall participate in the provision to a qualified patient of
medication to end his or her life in a humane and dignified manner. If a health care provider is unable
or unwilling to carry out a patient's request under this chapter, and the patient transfers his or her care
to a new health care provider, the prior health care provider shall transfer, upon request, a copy of the
patient's relevant medical records to the new health care provider.

(2)(a) A health care provider may prohibit another heaith care provider from participating under
chapter 1, Laws of 2009 on the premises of the prohibiting provider if the prohibiting provider has
given notice to all heatth care providers with privileges to practice on the premises and to the general
public of the prohibiting provider's policy regarding participating under chapter 1, Laws of 2009. This
subsection does not prevent a health care provider from providing health care services to a patient
that do not constitute participation under chapter 1, Laws of 2008

~ (b) A health care provider may subject another health care provider to the sanctions stated in this
subsection if the sanctioning health care provider has notified the sanctioned provider before
participation in chapter 1, Laws of 2009 that it prohibits participation in chapter 1, Laws of 2009:

(i) Loss of privileges, loss of membership, or other sanctions provided under the medical staff
bylaws, policies, and procedures of the sanctioning health care provider if the sanctioned provider is a
member of the sanctioning provider's medical staff and participates in chapter 1, Laws of 2009 while
on the health care facility premises of the sanctioning health care provider, but not including the
private medical office of a physician or other provider;

(ii) Termination of a lease or other property contract or other nonmonetary remedies provided by a
lease contract, not including loss or restriction of medical staff privileges or exclusion from a provider
panel, if the sanctioned provider participates in chapter 1, Laws of 2009 while on the premises of the
sanctioning health care provider or on property that is owned by or under the direct control of the
sanctioning health care provider; or

(iii) Termination of a contract or other nonmonetary remedies provided by contract if the sanctioned
provider participates in chapter 1, Laws of 2009 while acting in the course and scope of the
sanctioned provider's capacity as an employee or independent contractor of the sanctioning health
care provider. Nothing in this subsection (2)(b)(iii) prevents:

(A) A health care provider from participating in chapter 1, Laws of 2008 while acting outside the

A-15
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ANALYSIS OF IN.[PLICATION S OF THE BAXTER CASE |
ON POTENTIAL CRIMINAL LIABILITY |

By Greg Jackson, Esq. & Matt Bowman, Esq.

for

The Montana Family Foundation

And since Montana law already defines
assisted suicide as murder, the legisiature doesn’t have to make it “illegal”—it can simply
declare that a consent defense for assisted suicide is not consistent with Montana public

policy. After Baxter, assisted suicide continues to carry both criminal and civil liability

risks for any doctor, institution, or lay person involved.

Although the parties in Baxter focused their arguments on whether “physician aid
in dying” is a right under the Montana Constitution, the Court declined to rule on the

constitutional issue. Decision 9 10. By avoiding the constitution and focusing on mere

http://www. montanafamily. org/portfolio/pdfs/Baxter Decision_Analy
sis_v2.pdf A-16




781 P.2d 277
239 Mont. 469, 781 P.2d 277
(Cite as: 239 Mont. 469, 781 P.2d 277)

Approximately an hour later, Mrs. Young heard a
loud “thud.” She was not concerned about the noise
until the thought occurred to her that Mr. Van
Hoose may have climbed up on the chair to get the
pistol, and fallen off. She then went back to his
apartment and discovered he had killed himself
with the pistol.

Did the District Court err in granting summary
judgment in favor of defendants?

{1] We begin by emphasizing that summary judg-
ment is never a substitute for a trial on the merits.
Kronen v. Richter (1984), 211 Mont. 208, 211, 683
P.2d 1315, 1317. It is only appropriate when there
are no genuine issues of material fact and the mov-
ing party is entitled to judgment as a matter of law.
Rule 56(c), M.R.Civ.P. Any inferences to be drawn
from the factual record must be resolved in favor of
the party opposing summary judgment. Simmons v.
Jenkins (1988), 750 P.2d 1067, 45 St.Rep. 328,

In its summary judgment the District Court relied
on the general rule that:

Negligence actions for the suicide of another will
generally not lie since the act or suicide is con-
sidered a deliberate intervening act exonerating the
defendant from legal responsibility, noted the court,
but two exceptions fo this general rule exist:

@[W]here the defendant's tortious act causes a
mental condition in the decedent that proximately
results in an uncontrollable impulse to commit sui-
cide or that prevents the decedent from realizing the
nature of his act;

CMW]here there is a duty to prevent the suicide, the
situation typically arising when someone is oblig-
ated to exercise custodial care over the eventual de-
cedent, is in a position to know about the latter sui-
cidal potential, and is lax with respect to taking pre-
ventive measures.

*472 41 ALR 4th, 353.

The District Court then foupd that the relationship
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between Mr. Van Hoose and Mrs. Young was non-
custodial and that there was no evidence that Mr.
Van Hoose's suicide was a foreseeable event. The
court therefore concluded that Mrs. Young owed no
duty to prevent Mr. Van Hoose's suicide.

Plaintiff contends that when Mrs. Young entered
Mr, Van Hoose's room and attempted to take the
pistol away, she imposed upon herself a duty to
prevent the suicide. Plaintiff urges that Mrs. Young
breached this duty because she was negligent in her
intervention. He claims she could have prevented
the suicide of Mr, Van Hoose by removing the pis-
tol.

[2][3] It is fundamental that an action for negli-
gence requires 1) a legal duty, 2) a breach of the
duty, 3) causation, and 4) **279 damages. Prosser
and Keeton on Torts, § 30, at 164-165 (5th
ed.1984); R.H. Schwartz Const. Speciaities v. Han-
rahan (1983), 207 Mont. 105, 672 P.2d 1116, Tra-
ditionally, a person is not liable for the actions of
another and is under no duty to protect another
from harm in the absence of a special relationship
of custody or control. If originally, no special rela-
tionship existed, but the defendant interjects him-
self into the situation so as to create a special rela-
tionship of control, a duty may be imposed. Prosser
and Keeton on Torts, § 56 at 375-377, (5th ed. 1984).

Defendant relies on Pretty on Top v. Hardin (1979),
182 Mont. 311, 597 P.2d 58, as authority that no
duty arose. That case involved a custodial situation
of a jailer and a prisoner. When the prisoner com-
mitted suicide the wife claimed the prison had a
duty to prevent the suicide. However, in Prefty on
Top this Court affirmed the district court's grant of
summary Judgment in favor of defendant since the
suicide of the prisoner was not foreseeable. Since
foreseeability was lacking we stated that the district
court was required to follow the general rule that
suicide is an intentional act and grant defendant's
motion for summary judgment. Pretty on Top, 597
P.2d at 60.
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The same rule applies even more forcefully in the
present case. The general rule, as relied upon by the
District Court, in the area of civil liability for sui-
cide is that “[n]egligence actions for the suicide of
another will generally not lie since the act or sui-
cide is considered a deliberate intervening act exon-
erating the defendant from legal responsibility ...”
41 ALR 4th, 353. Prosser and Keeton on Torts § 44
at 280-81 (4th ed. 1971); *473McPeake v. Cannon
Esquire, P.C. (1989), 381 Pa.Super. 227, 553 A.2d
439; McLaughlin v. Sullivan (1983), 123 N.H. 335,
461 A.2d 123. We expressly adopt this rule,

[4] There are two narrow exceptipns to this rule.
The first exception deals with causing another to
commit suicide and is not applicable to the present
vase. The second exception allows the imposition
of a duty to prevent suicide but only in a custodial
situation where suicide is foreseeable, These situ-
fions typically involve hospitals or prisons. 41
ALR 4th at 353. N

[5] The facts of the present case clearly do not fit
within this exception to the general rule. As the
District Court found, Mrs. Young was not in a cus-
todial relationship with Mr. Van Hoose. He had
lived in her apartment less than two days and she
had no control over him. Our research has disclosed
no cases holding that a landlord tenant relationship
is a custodial relationship which would impose a
duty to prevent suicide. We agree with the District
Court that there are no genuine issues of material
fact on the existence of a custodial relationship.
The fact that there was no custodial relationship or
special circumstances, actually ends our inquiry be-
cause no duty can be established,

The District Court, however, went on to determine
that the suicide in this case was not foreseeable.
Mrs. Young testified that she did not think Mr, Van
Hoose should have the gun, but that she did not
think he was planning on killing himself. When
asked why she put the gun on top of the closet, she
said, “I figured he'd leave it alone.” She then re-
turned to her own apartment. Plaintiff failed to
present any evidence to show that Mr. Van Hoose's

Page 4

suicidal tendencies had been communicated to Mrs.
Young. Further, nothing indicates that she had any
special training to foresee that Mr. Van Hoose in-
tended suicide. We conclude that no genuine issue
of material fact existed regarding foreseeability.

Plaintiff, however, urges that because Mrs. Young
“interjected herself into the situation” by taking the
gun from Mr. Van Hoose, she imposed a duty upon
herself, He contends that she then breached this
duty by negligently placing the gun on top of the
cabinet rather than removing it. We decline to af-
firm plaintiff's contention that Mrs. Young's actions
created a duty to prevent suicide since, as previ-
ously stated, the general rule is that no duty exists
in this area absent a custodial relationship or spe-
cial circumstances. However, even if a duty had
arisen, the acts of Mrs. Young placed Mr. Van
Hoose in no worse position **280 than before she
took the gun from him. We conclude that there are
no genuine issues of material fact on the *474 issue
of negligence. Plaintiff failed to present the District
Court with any facts which would establish either a
duty or a breach. The general rule that suicide is an
intentional ‘act which forecloses civil liability is ap-
plicable, and the District Court was correct granting
summary judgment in favor of defendants. We af-
firm the District Court's grant of summary judg-
ment.

TURNAGE, C.J., and HARRISON, SHEEHY and
HUNT, JJ., concur.

Mont.,1989,
Krieg v. Massey
239 Mont. 469, 781 P.2d 277

END OF DOCUMENT
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198HV(G) Actions and Proceedings
198Hk815 Evidence i
198Hk823 Weight and Sufficiency,
Particular Cases
198Hk823(14) k. Mental Health
Trearment. Most Cited Cases
(Formerly 299k18.80(5) Physicians and Sur-
geons)
Sufficient evidence established that intemist's fail-
ure to render adequate care and treatment was prox-
Yifiaie cause of patient's suicide, where patient tele-
phoned miemists office complaining of depression,
and internist prescribed large dosage of antidepress-
ant gver telephone to patient he had never seen
without having patient come in for psychiatric eval-
uation and suicide assessment.
*%1267*611 Andrew J. O'Keefe, with whom was
Kathryn M. Cunningham, Hartford, for appellants
(defendant Jeffrey Ettinger et al.}.

Kathryn Calibey, with whom were David W.
Cooney and Paul M. Jannaccone, Hartford, for ap-

peilee (plaintiff).

~ Before BORDEN, BERDON, NORCOTT, KATZ
and McDONALD, JJ.

BERDON, Associate Justice.

The plaintiff, Craig E. Edwards, as exccutor of the
estate of Agatha M, Edwards, brought this medical
malpractice action for damages resulting from the
suicide of Agatha M. Edwards (Edwards) against
the defendant physicians Daniel Tardif (Tardif),
Jeffrey Eftinger (Ettinger), and the defendant Tardif
and Ettinger, P.C. (professional corporation). The
jury rendered a verdict in favor of the plaintiff
against Ettinger and the professional *612 corpora-
tion in the amount of $504.750.07,™ and in favor
of Tardif. Ettinger and the professional corporation
subsequently moved to set aside the verdict and for
judgment notwithstanding the verdict, both of

which were denied by the frial court.™? There-

after, Ettinger and the professional corporation

Fdw

poils o Turdk, €72 .2

Page 3

filed this appeal.™ We affirm the judgment of the
trial court. — -
'———'—-—~
FN1. The jury, through interrogatories,
found economic damages in the amount of
$4750.07, and noneconomic damages in
the amount of $500,000.

FN2. Prior to the verdict, the defendants
also moved for a .directed verdict raising
the same legal issues.

FN3, For purposes of this appeal, Ettinger
and the professional corporation do not
distinguish their liability. Accordingly, we
will refer to them jointly as the defendants.

FN4, The plaintiff did not appeal from the
verdict in favor of Tardif. The remaining
defendants filed this appeal in the Appel-
late Court, which we transferred to this
court pursuant to Practice Book § 4023 and
General Statutes § 51-199(c).

*%1268 The jury reasonably could have found the
following facts. From 1981 to December, 1987, Ed-
wards was treated by Tardif, an internist, for recur-
ring clinical depression. Tardif's initial diagnosis in
1983 was mild depression, for which antidepressant
medication was prescribed. In the years following .
the sudden death of Edwards' husband in 1985, her
depression continued and intensified. In June, 1987,
she was admitted to Manchester Memorial Hospital
due to severe depression and alcohol abuse. While
admitted in the hospital, Edwards expressed
thoughts of suicide. The discharge diagnosis for

- Edwards revealed major affective disorder with de-

pression and episodic alcohol abuse disorder.

During the June, 1987 admission, Tardif served as a
consultant with respect to Edwards' illness and,
subsequently, continued with her treatment. From
the time of Edwards' discharge through December,
1987, Tardif's treatment included prescribing the
antidepressant medication Tofranil™ On Decem-
ber 29, 1987, Tardif concluded*613 that Edwards'

(AT
cT
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“DEATH WITH DIGNITY”: A RECIPE FOR ELDER
ABUSE AND HOMICIDE (ALBEIT NOT BY NAME)

Margaret K, Dore’

INTRODUCTION

Death with Dignity Acts in Oregon and Washington authorize
physicians to write life-ending prescriptions for their patients.!
Oregon’s Act went into effect thirteen years ago.2 Washington's
Act was passed as a citizen's initiative in 2008 and went into
effect in 2009.2 Both Acts are touted as providing “choice” and
“control” for end-of-life decisions. During Washington's
election, the “For Statement” in the voters’ pamphlet declared:
“Only the patient — and no one else — may administer the [lethal
dosel.”*  Washington’s Act, however, does not say this

* Margaret Dore is an elder law/appellate attorney admitted to practice
in Washington State, She is a past chair of the Elder Law Committee of
the ABA Family Law Section. She is also a former law dlerk to the
Washington State Supreme Court. For more information on Ms. Dore,
see www.margaretdore.com. This article is similar to articles
previously published in the Washington State BAR NEWS and the King
County BAR BULLETIN.

1. OR. REv. STAT. § 127.815 § 3.01(1)(k) (2009); WASH. REV. CODE ANN. §
70.245.040(1)(k) (West 2009).

2. OR. REV. STAT. §§ 127.800-995. Oregon’s Death with Dignity Act was passed
as Ballot Measure 16 in 1994 and went into effect in 1997. See Death With Dignity
Act, available at http:/fwww.oregon.gov/DHS/ph/pasfors.shiml (last visited Jan. 10,
2010).

3. WasH. REv. CODE ANN. § 70.245.903. Washington’s Death with Dignity Act
was passed as Initiative 1000 on November 4, 2008 and went into effect on March 5,
2009. See Washington State Dept. of Health, Ctr. for Health Statistics, Death with
Dignity Act, available at hittp:/fwww.doh.wa.gov/dwda/default.htm (last visited Jan.
10, 2010). The full text of the Act is available at hitp://apps.leg.wa.gov/
RCW/default.aspx?cite=70.245 (last visited Jan. 10, 2010).

4. The voters’ pamphlet for Initiative 1000 can be viewed on the website for
the Washington State Secretary of State, 2008 General Election Voter's Guide -

387
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anywhere. In fact, neither Act even requires the patient’s
consent when the lethal dose is administered.® This problem
and other problems are discussed below.

HoOw THE ACTS WORK

Both Acts have an application process to obtain the lethal dose,
which includes a written request form with two required
witnesses.¢ One of these witnesses is allowed to be the patient’s
heir, who will benefit from the death.” Once the lethal dose is
issued by the pharmacy, there is no supervision over its
administration.! The death is not required to be witnessed by
disinterested persons.® No one is required to be present.!?

A COMPARISON TO PROBATE LAW

When signing a will, having an heir act as one of the witnesses
can support a finding of undue influence. Washington’s probate
code, for example, states that when one of two witnesses is a
taker under the will, there is a rebuttable presumption that the
taker/witness “procured the gift by duress, menace, fraud, or

Initiative Measure 1000, svailable at http://wei.secstate.wa.gov/osos/en/Pages/Online
VoterGuideGeneral2008.aspx?electionid=26#ososTop (last visited April 10, 2010).

5. See WASH. REV. CODE ANN. § 70.245,010-904 and OR. REV. STAT. § 127.800-
995.

6. WasH. Rev. CODE ANN. § 70.245.030(1); OR. REV. STAT. § 127.810 § 2.02(1).
See the Acts” official lethal dose request forms requiring two witnesses, Washington
State Dept. of Health, Request for Medication to End My Life in a Humane and Dignified
Manner  (July 1, 2009), auailable at hitpy//www.doh.wa.gov/dwdafforms/
WrittenRequest.pdf; Oregon State Dept. of Health, Request for Medication to End My
Life in a humane and Dignified Manner (Apr. 2006), available at hitp:/fwww.
oregon.gov/DHS/ph/pas/docs/pt-req.pdf/pdf.

7. See WASH. REV, CODE ANN, §§ 70.245,030 and 70.245.220; see also OR. REV.

_ STAT. §§ 127.810 § 2.02, 127.897 § 6.01 (providing that one of two required witnesses

on the lethal dose request form cannot be a patient’s heir or other person who will
benefit from the patient’s death; the other witness may be an heir or other person
who will benefit from the death).

8. See generally WASH. REvV. CODE ANN. §§ 70.245.010-904 and OR. REV. STAT.
§§ 127.860-995.

9. Id.

10. Id.
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undue influence.” 1t

Other states have similar laws. Consider Burns v. Kabboul,
which states: “[i]t will weigh heavily against the proponent [of
the will] on the issue of undue influence when the proponent
was . . . present at [its] dictation . ...”?? The lethal dose request
process, which allows an heir to act as a witness on the request
form, does not promote patient choice. It invites coercion.

A RELAXED STANDARD OF COMPETENCY

In Washington, patients signing the lethal dose request form are
required to be “competent.”3 In Oregon, patients are required
to be “capable.”’* Regardless of the term used, this is a relaxed
standard in which someone other than the patient is allowed to speak
for the patient. For example, the Washington Act states:
“Competent’ means . . . a patient has the ability to make and
communicate an informed decision . . ., including communication

through persons familiar with the patient’s manner of communicating .
7”15

There is no requirement that the person speaking for the
patient be a designated agent such as an attorney-in-fact.’ The
person could be an heir or a new “best friend.”?”

Regardless, without a requirement of strict competency,

11. WasH. REvV. CODE ANN. § 11.12.160(2).

12, Burns v. Kabboul, 595 A 2d 1153, 1163 (Pa. Super. Ct. 1991),

13. WasH. REV. CODE ANN, § 70.245.010(11) {defining a “qualified patient” as a
“competent aduit.”)

14. OR. REV. STAT. § 127.800 § 1.01(11) (defining a “qualified patient” as a
“capable adult.”)

15. WasH. Rev. CODE ANN, § 70.245.010(3) (emphasis added). The Oregon Act
has similar language. See OR. REV. STAT, § 127.800 § 1.01(3) (stating “’[clapable’
means . . . a patient has the ability to make and communicate health care decisions . .
- . including communication through persons familiar with the patient’s manner of
communicating . . . .” (Emphasis added).

16. See generally WASH. REV. CODE ANN. §§ 70.245.010-904 and OR. REV. STAT.
§§ 127.800-995,

17. Id. For a discussion of new “best friends” and other signs of elder financial
abuse, see METLIFE MATURE MARKET INSTITUTIONS, STUDY: BROKEN TRUST: ELDERS,
FAMILY, AND FINANCES: A STUDY ON ELDER FINANCIAL ABUSE PREVENTION, March
2009, at 22-23, quailable  at htip:/fwww.metlife.com/assets/cao/mmi/publications/
studies/mmi-study-broken-trust-elders-family-finances.pdf.

http://www.margaretdore.com/pdf/Recipe$20fors20Elder%2 Oabuse.pdf ' A-22




who will benefit from the patient’s death.1®

NO MENTAL STANDARD OF CONSENT REQUIRED AT THE TIME OF
ADMINISTRATION

Neither Act requires that the patient be competent, capable, or
even aware when the lethal dose is administered.’® There is also
no language requiring the patient’s consent at the time of
administration.?? Without these requirements, when the lethal
dose is administered, the Acts again set the stage for undue
influence and worse.

“DOCTOR SHOPPING”

Under both Acts, the initial decision as to whether the patient is
“competent” or “capable” is made by the doctor who will be
prescribing the lethal dose (the “attending physician”).2! As a
safeguard, this doctor is required to obtain a second opinion
from a “consulting physician.”2 In practice, this requirement is

18. See e.g.,, MONT. CODE ANN. § 28 2-407(2) (2009} (defining undue influence as
“taking an unfair advantage of another’s weakness of mind”); Burns v. Kabboul,
595 A.2d at 1162 (describing “weakened intellect” as a factor for undue influence).

19. Both Acts only address whether the patient is “competent” or “capable” in
conjunction with the lethal dose request, and not later at the time of administration.
See WASH. Rev, CODE ANN. §§ 70.245.010(3)(5)(11), 70.245.020(1), 70.245.030(1),
70.245.040(1)(a}(d), 70.245.050, 70.245.120(3)(4), 70.245220 (regarding *“sound
mind”); OR. REV. STAT. §§ 127.800 § 1.01(3)(5)(11), 127.805 § 2.01(1), 127.810 §
2.02(1), 127,815 § 3.01{1)(a}(d), 127.820 § 3.02, 127.855 § 3.09(3), 127.855 § 3.09(3),
127.897 § 6.01 (regarding “sound mind.”)

20. Both Acts contzin provisions requiring that a determination of whether a
patient is acting “voluntarily” be made in conjunction with the lethal dose request,
not later. See WASH. REV. CODE ANN. §§ 70.245.020(1), 70.245.030(1),
70.245.040(1)(a)(d), 70.245.050, 70.245.120(3)(4), 70.245.220; OR. REV. STAT. §§ 127.805
§ 2.01(1), 127.810 § 2.02(1), 127.815 § 3.01(1)(a)(d), 127.820 § 3.02, 127.855 § 3.09(3),
127.855 § 3.09(4), 127.897 § 6.01.

21, WasH. REv. CODE ANN. § 70.245.040(1)(a); OR. REv. STAT. § 127.815 §
3.0K(1)a).

22. WasH. REV. CODE ANN. § 70.245.040(1)(d) (requiring the attending
physician to refer the patient to a consulting physician to confirm that the patient is
“competent”); OR. REV. STAT. § 127.815 § 3.01(1)(d) (requiring the attending
physician to refer the patient to a constlting physician “for a determination that the
patient is capable. ...”) :

DORE §/18/2010 11:5622 AM
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circumvented through “doctor shopping.” Dr. Charles Bentz
describes the following incident:

[My patient’s cancer specialist] asked me to be the
“second opinion” for his suicide . . . I told her that
assisted-suicide was not appropriate for this patient
and that I did NOT concur . . . [A]pproximately two
weeks later my patient was dead from an overdose
prescribed by this doctor . .. %

In other words, the prescribing doctor asks multiple doctors

to give the second opinion until one agrees to do so.

“SELF-ADMINISTER” DOES NOT NECESSARILY MEAN THAT A
PATIENT ADMINISTERS THE LETHAL DOSE TO HIMSELF

Both acts imply that patients administer the lethal dose to
themselves. There is, however, nothing in either Act that
requires this. There is no language that “only” the patient can
administer the lethal dose to himself.

The Washington Act instead states that the patient may
“self-administer” the dose.® In an Orwellian twist, the term
“self-administer” does not mean that administration will
necessarily be by the patient. “Self-administer” is instead
defined as the patient’s “act of ingesting.” The Washington Act
states: “‘Self-administer’ means a qualified patient’s act of ingesting
medication to end his or her life. . .” (Emphasis added).%

In other words, someone else putting the lethal dose in the
patient’s mouth qualifies as proper administration because the
patient will thereby “ingest” the dose.” Someone else putting

23. Charles Bentz, Don’t Follow Oregon’s Lead: Say No to Assisted Suicide, HAWAIL
REPORTER, Feb. 13, 2009, at 11 3, 4, http://www hawaiireporter.com/story.aspx?4048
b066-5612-4ede-86d6-c7fd385703d1 (last visited jan. 10, 2010).

24, See supra at Introduction, note 5 and accompanying text. See also WASH,
REv, CODE ANN. §§ 70.245.010-904 and OR. REV. STAT. §§127.800-995.

25. See WaAsH. REV. CODE ANN. §§ 70.245.010(7)(11)(12), 70.245.020(1),
70.245.090, 70.245.170, 70.245.220.

26, WASH. REV. CODE ANN. § 70.245.010(12).

27. Neither Act defines “ingest.” See WASH. REV. CODE ANN. §§ 70.245.010-904
and OR. REV. STAT. §§127.800-995. Dictionary definitions include “fo take (food,
drugs, etc.) into the body, as by swallowing, inhaling, or absorbing” (emphasis added).
WEBSTER'S NEW WORLD COLLEGE DICTIONARY, www.yourdictionary.com/ingest
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the lethal dose in a feeding tube or IV nutrition bag will also
qualify because the patient will thereby “absorb” the dose, i.e.,
“ingest” it.28 '

Oregon’s Act does not use the term “self-administer.”? The
Act does, however, refer to administration as the “act of
ingesting.”®  Official forms for both Acts also refer to
administration as “ingestion,” “ingesting,” and other forms of
the word “ingest.”®® With administration defined as mere
ingestion, someone else is allowed to administer the lethal dose
to the patient. '

BOTH ACTS ALLOW INVOLUNTARY KILLING

In summary, someone other than the patient is allowed to
administer the lethal dose.®2 The Acts contain no requirement
that the patient be competent, capable, or even aware when the
lethal dose is administered.3® There is no requirement that the
patient consent when the lethal dose is administered.
Intentionally killing an incompetent or unaware person, or
intentionally killing some other person without his consent, is
homicide.® Both Acts, however, allow this result as long as the

(last visited Jan. 23, 2010).

28. WEBSTER'S NEW WORLD COLLEGE DICTIONARY, supra note 27.

29. See OR. REV. STAT. §§ 127.800-995.

30. OR.REV. STAT. § 127.875 § 3.13 (stating “[n]either shall a qualified patient’s
act of ingesting medication to end his or her life in a humane and dignified manner
have an effect upon a life, health, or accident insurance or annuity policy.”
(Emphasis added)).

31. See Washington State Dept. of Health, Atfending Physician’s After Death
Reporting  Form, available at http:/fwww.doh.wa.gov/dwda/forms/AfterDeath
ReportingForm.pdf (referring to administration of the lethal dose as “ingestion,"”
“ingesting,” and other forms of the word “ingest”); see also Oregon Dept. of Human
Servs., Oregon’s Death With Dignity Act Attending Physician Interview Form, available
at  http:/fwww.Oregon.gov/DHS/ph/pas/docs/mdintdat.pdf  (referring  to
administration of the lethal dose as “ingestion,” “ingesting,” and other forms of the
word “ingest.”)

32. Supra notes 24-31 and accompanying text.

33, Supra notes 19-20 and accompanying text.

34. 1.

35. Cf. WASH. RevV. CODE ANN. §§ 9A.32.010 (defining “homicide”), 9A.32.020
(regarding “premeditation”), 9A.32.030 (defining “murder in the first degree”) and
OR. REV. STAT. § 163.005 (defining “criminal homicide.”)

http://www.margaretdore.com/pdf/Recipe%20for$20Elder%20Abuse. pdf A-25




DORE 5/18/2010 11:58:22 AM

2010] DEATH WITH DIGNITY ; 393

action taken is “in accordance with” the Act. For example,
Washington’s Act states: “Actions taken in accordance with this
chapter do not, for any purpose, constitute . . . homicide, under
the law,”36

THE ACTS’ OFFICIAL REPORTS AND FORMS PROVIDE FURTHER
SUPPORT THAT THE ACTS ALLOW INVOLUNTARY KILLING

Under both Acts, physicians and pharmacists who
participate in the lethal dose request process are required to
complete official forms. The data collected is summarized in
annual statistical reports, which are displayed on official web
sites.

None of these official forms and reports ask about, or report
on, patient competency, consent, or awareness at the time of
administration, or whether the patient administered the lethal
dose to himself.®® These factors are not relevant to compliance
with either Act.

COUNTER ARGUMENTS

Proponents sometimes argue that “only” the patient can
administer the lethal dose because both Acts prohibit mercy
killing and active euthanasia (another name for mercy killing).*
This argument is word play. The prohibition against mercy
killing and euthanasia is defined away in the next sentence. For
example, the Washington Act states: “Nothing in this chapter
authorizes . . . mercy killing, or active euthanasia. Actions taken

36. WAsH. REv. CODE ANN. § 70.245.180(1); OR. REv. STAT. § 127.880 § 3.14
(stating that “[ajctions taken in accordance with [this Act] shall not for any purpose,
constitute . . . homicide, under the law.”)

37. Oregon Dep’t of Human Servs, Death With Dignity Act, available at
http://www.oregon.gov/DHS/ph/pas/ (last visited Mar. 22, 2010); Washington State
Dep’t of Health Ctr. For Health Statistics, Death with Dignity Act, available at
http:/fwww.doh.wa.gov/dwda (last visited Mar. 22, 2010).

38. Id.

39. WEBSTER'S NEW WORLD COLLEGE DICTIONARY, htip://fwww.your
dictionary.com/mercy-killing (last visited Apr. 3, 2010) (defining “mercy killing” as
“euthanasia,”)
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in accordance with this chapter do not, for any purpose,
constitute . . . mercy killing [also known as ‘euthanasia’] .. . ."40

Proponents may also argue that patient consent is required
because patients may rescind the request for the lethal dose “at
any time.”#! A provision that a patient “may” rescind is not,
however, the same thing as a right to give consent when the
lethal dose is administered. Consider, for example, a patient
who obtained the dose on a “just-in-case” basis without
consenting to taking it. If such patient would later become
incompetent, be sedated, or simply be sleeping, he would not
have the ability to rescind. Without the right to consent,
someone else could, nonetheless, administer the lethal dose to
him. Without the right to consent, the patient's promised
control over the “time, place, and manner” of his death is an
illusion., '

Finally, proponents may argue that the Acts protect patients
due to provisions that impose civil and criminal liability.2 None
of these provisions penalize administration of the lethal dose
without the patient’s consent.®

NO WITNESS AT THE DEATH

If, for the purpose of argument, the Acts do not “allow” a
patient’s death without his consent, patients are, nonetheless,
unprotected from this result due to the lack of required
witnesses at the death.# Without witnesses, the opportunity is
created for someone other than the patient to administer the
lethal dose to the patient without his consent. Even if he

40. WasH. REv. CODE ANN. § 70.245.180(1); OR. Rev. STAT. § 127.880 § 3.14
{stating that “[n]othing in [this chapter] shall be construed to authorize . . . mercy
killing or active euthanasia. Actions taken in accordance with [this chapter] shall not, for
any purpose, constitute . . . mercy killing [also known as ‘euthanasia’l . . . . (Emphasis
added)).

41, WASH. REV. CODE ANN. § 70.245.100; OR, REV. STAT. § 127.845 § 3.07,

42. WAsH. REV, CODE ANN. § 70.245.200; OR. REV. STAT. § 127.890 §4.02.

43. Id.

44. See Washington and Oregon Acts in their entirety. WASH. REV. CODE ANN.
§§ 70.245.010-904; Or. REV. STAT. §§ 127.800-995 (lacking a requirement that
administration be witnessed by a disinterested party or anyone at all).
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struggled, who would know? The lethal dose request would
provide the alibi.

This scenario would seem especially significant for patients
with money. A California case, People v. Stuart, states:
“[Flinancial considerations [are] an all too common motivation
for killing someone . . . .”4

OFFICIAL COVER

In Washington, a further alibi is provided by a reporting
requirement that medical examiners, coroners, and even
prosecuting attorneys treat the death as “natural.”# Any death
certificate not complying with this requirement is to be rejected
by the Washington State Registrar.#” In Oregon, the Act does not
require the death to be treated as natural.#® This is, however,
local practice.®

ILLUSORY LIABILITY FOR UNDUE INFLUENCE

Both Acts impose criminal, but not civil liability for undue
influence in connection with the lethal dose request.® Undue
influence is a civil concept, which is not capable of being
criminally enforced.

Neither Act defines undue influence or provides elements
of proof. Undue influence is, regardless, a traditionally

45. People v. Stuart, 67 Cal. Rptr. 3d 129, 143 (Cal. App. 2007).

46. See Washington State Dep’t of Health, Instructions for Medical Examiners,
Coroners, and Prosecuting Attorneys: Compliance with the Death with Dignity Act
{revised Apr. 8, 2009), available af http://www.doh.wa.gov/dwda/forms/
MEsAndCoroners.pdf.

47. 1d.

48. OR.REV. STAT. §§ 127.800-995.

49. See Bentz, supranote 23, at 1 4.

50. WASH. REv. CODE ANN. § 70.245.200(2) (stating that “[a] person who coerces
or exerts undue influence on a patient to request medication to end the patient’s life
... is guilty of a Class A felony.”) The Oregon statute has nearly identical language.
See OR. REV. STAT. § 127.890 § 4.02(2) (stating that “[a] person who coerces or exerts
undue influence on a patient to request medication for the purpose of ending the
patient’s life . . . shail be guilty of a Class A felony.”)

51. See Washington and Oregon Acts in their entirety. WASH. REV. CODE ANN.
§670.245.010-904; OR. REV. STAT. §§ 127.800-995. ‘
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equitable concept “not susceptible of precise definition . .. .5
For example, in Washington, the test for undue influence
consists of multiple nonexclusive factors.® With this situation,
the “crime” of undue influence is too undefined and/or vague to
be enforced.*

Both Acts also allow conduct that would generally provide
proof of undue influence (allowing an heir to act as a witness on
the lethal dose request form).* How do you prove beyond a
reasonable doubt that undue influence occurred when the Act
prohibiting undue influence also specifically allows conduct
used to prove undue influence? It is hard to say. The purported
criminal liability is, regardless, illusory.

THE ANNUAL REPORTS ARE CONSISTENT WITH ELDER ABUSE
As noted above, both Acts require annual statistical reports.5

Washington has generated one report.” In Oregon, there have
been twelve reports.5

52. Mark Reutlinger, Washinglon Law of Wills and Infestate Succession,
WASHINGTON BAR ASSOCIATION 88 (2006).

53. Estate of Lint, 957 P.2d 755, 764 (Wash. 1998) (stating the test for undue
influence:

The most important of such facts are (1) that the beneficiary occupied a
fiduciary or confidential relation to the testator; (2) that the beneficiary
actively participated in the preparation or procurement of the will; and (3}
that the beneficiary received an unusually or unnaturally large part of the
estate, Added to these may be other considerations, such as the age or
condition of health and mental vigor of the testator, . . .)

54. See City of Tacoma v. Luvene, 827 P.2d 1374, 1384 (Wash, 1992) (stating that
prohibited conduct must be defined “with sufficiently specificity to put citizens on
notice of what conduct they must avoid . . .”); see also Mays v. State, 68 P.3d 1114,
1120-21 (Wash. App. 2003) (holding a statute unconstitutionally vague where
“reasonably intelligent persons must guess at its meaning,”)

55. Supra notes 6-12 and accompanying text.

56. WasH. Rev. CODE ANN. § 70.245.150(3); OR. REV. STAT. § 127.865 § 3.11(3).

57. Washington State Dep’t of Health, Washington State Department of Health
2009 Death with Dignity Act Report (2009), available at htip:/fwww.doh.wa.gov/
dwda/forms/DWDA_2009.pdf. .

58. Oregon has generated twelve annual reports. Oregon Dep’t of Human
Servs., Death with Dignity Annual Reports, available at hitp:/fwww oregon.gov/DHS/
ph/pas/ar-index.shtml {last visited Apr. 15,2010).
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In Oregon and Washington, the annual reports do not track
income or net worth.® They do, however, show that the
majority of people who have died under the Acts have been
well-educated and covered by private insurance.® Typically,
people with these attributes would be those with money, i.e., the
middle class and above. The statistics also show that the
majority of persons dying have been age sixty-five or older.®

These statistics can be explained by older persons with
money feeling a “duty to die” so as to pass on funds to their
heirs.2 The statistics are also consistent with elder abuse. A
recent MetLife Mature Market Institute Study states that
“le]lders’ vulnerabilities and larger net worth make them a

; prime target for financial abuse . . . [v]ictims may even be
murdered by perpetrators who just want their funds and see
them as an easy mark.”®

THE BARBARA WAGNER SCENARIO

The statistics, which also show poor people dying, are also
consistent with the “Barbara Wagner” scenario. Wagner was an

59. Id.; see Washington State Dep’t of Health, supra note 57.

60. In Oregon, 67.3% of the 460 people who died as of the most recent report,
had some college or higher education; in Washington, 61% of the 47 people who
died had some college or higher education. See Oregon Dep’t Of Human Servs,,
Table 1: Characteristics and End-of-Life care of 460 DWDA Patients Who Died After
Ingesting a Lethal Dose of Medication, By Year, Oregon, 1998-2009, available at
htip:/fwww oregon.gov/DHS/ph/pas/docs/yr12-tbl-1.pdf [hereinafter Table I). See
also Washington State Dep’t of Health, supra note 57, at 5. To date, 507 people have
died in Oregon and Washington combined, of which 355 (70%) have had private
insurance,

61. Table 1, supra note 60; Washington State Dep’t of Health, supra note 57, at 5.

62. See, e.g., Licia Corbella, If Doctors Who Won't Kill are “Wicked,’ the World Is
Sick, THE CALGARY HERALD, Jan. 10, 2009, auvailable at hitp://www.canada.com/
calgaryherald/news/story.html?id=83835868-7{89-40bd-b16e-8bc961d41b39 (last
visited Jan. 10, 2010); see Dr. Margaret White, Letter in Response fo Nurses,
Undertakers, and the Duty to Die, THE TiMmEes, July 30, 2009, avaiiable at
htip:/fwww.timesonline.co.uk/tol/comment/letters/article6732198.ece (stating “I am
happy here in the nursing home with no wish to die, but were voluntary euthanasia
to be made legal I would feel it my absolute duty to ask for it as I now have 19
descendents who need my legacy.”)

63. MetLife Mature Market Institutions, supra note 17, at 4, 24,
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indigent resident of Oregon who had lung cancer.¢ The Oregon
Health Plan refused to pay for a drug to possibly prolong her life
and offered to pay for her assisted suicide instead.®> Unable to
afford the drug, she was steered to suicide.s6

CITIZENS ARE “BURDENS”

In both Washington and Oregon, the official reporting forms
include a check-the-box question with seven possible “concerns”
that contributed to the lethal dose request.®’ These concerns
include the patient’s feeling that he was a “burden.”®® The
prescribing doctor is instructed: “Please check ‘yes,” ‘no,” or
‘don’t know’ depending on whether or not you believe that a
concern contributed to the request.”®

In other states, a person being described as a “burden” is a
warning sign of abuse. For example, Sarah Scott of Idaho Adult
Protection Services describes the following “warning sign”:
“Suspect behavior by the caregiver . . . [d]escribes the vulnerable adult
as a burden or nuisance.””

The recommendation is that when such “warning signs”
exist, a report should be made to law enforcement and/or to the
local adult protective services provider.”? Washington and

64. For articles discussing Wagner, see Margaret Datiles, A Price on your Head,
WasH. TIMES, Nov. 2. 2008, awailuble af hitp://www.washingtontimes.com/
news/2008/nov/02/a-price-on-your-head/ (last visited Jan. 15, 2010); Susan
Donaldson James, Death Drugs Cause Uproar in Oregon 1, ABC NEWS, Aug. 6, 2008,
guvailable at  http://www.abcnews.go.com/Health/Story?id=5517492&page=  (last
visited Jan. 15, 2010); and Katu.com, Letter Noting Assisted Suicide Raises Questions
(uly 30, 2008), available af http://www.katu.com/news/26119539.himl?video=
YHI&t=a (last visited Jan. 15, 2010) (video transcript of Barbara Wagner).

65. Id. a

66. Id.

67. See Attending Physician’s After Death Reporting Form, supra note 31, at
question 7; see also Oregon’s Death With Dignity Act Attending Physician Interview
Form, supra note 31, at Question 13.

68. Id.

69. Id.

- 70. Sarah Scott, Aduit Protection: Safeguarding Every Person’s Basic Human Right
to a Safe and Decent Life, Regardless of Age, Regardless of Condition 3 (on file with
author) (emphasis added).

71. Id. (stating that these ““warning signs’ should . . . serve as indicators that a
problem may exist and a report should be made to law enforcement or to the local
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Oregon, by contrast, instruct its doctors to check a “burden” box.

Washington and Oregon promote the idea that its citizens
are burdens, which justifies the prescription of lethal drugs to
kill them. Washington’s and Oregon’s Acts do not promote
patient “control,” but officially sanctioned abuse of vulnerable
adults.

INDIVIDUAL “OPT OUTS” ARENOT ALLOWED

Neither state’s Act allows patients to opt out of its provisions.
The Washington Act states that any provision that affects
whether a person may make or rescind a lethal dose request “is
not valid.””? Oregon’s Act has a similar provision.”? So, if a
person knows he gets talked into things, and he doesn’t want to
get talked into requesting the lethal dose, committing suicide
and/or facilitating his own homicide, he is not allowed to make
legal arrangements to try and prevent it. So much for personal
“choice” and “control.”

PEOPLE COMMIT SUICIDE ANYWAY

It should be remembered that patients have the “choice” to
commit suicide without legalization. Vermont resident, Kelly
Bartlett, states “[sJuicide advocates talk about the ‘right to
suicide,” forgetting that patients . . . already can and do commit
suicide.” 7

Adult Protection service provider.”)

72, WAsH. REV. CODE ANN. § 70.245.160(1) (stating that “[a]ny provision in a
contract, will, or other agreement, whether written or oral, fo the extent the provision
would affect whether a person may make or rescind a request for medication to end his or
her life in a humane and dignified manner, is rot valid.” (Emphasis added)).

73. OR.REV. STAT. § 127.870 § 3.12(1) (stating “[r]o provision in a contract, will, or
other agreement, whether written or oral, fo the extent the provision would affect whether
a person may make or rescind a request for medication to end his or her life in a humane
and dignified manner, shall be valid.” (Emphasis added)).

74. Kelly Bartlett, Letter to Editor in Response o Legalizing Suicide Draws in
Others, BURLINGTON FREE PRESS, Dec. 9, 2008 (on file with author).
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THE BIG PICTURE

SIGNING THE FORM WILL LEAD TO A LOSS OF CONTROL

By signing the lethal dose request form, the patient takes an
official position that if he dies suddenly, no questions should be
asked. He will be unprotected against others in the event he
obtains the dose on a “just-in-case” basis or changes his mind
and decides that he wants to live. This would seem especially
important for older people with money. There is, regardless, a
loss of control.

PROGNOSES CAN BE WRONG

Both Acts apply to adults determined by an “attending
physician” and a “consulting physician” to have a disease
expected to produce death within six months.” But, what if the
doctors are wrong? This is the point of a 2008 Seattle Weekly
article.” The article states: “Since the day [the patient] was
given two to four months to live, [she] has gone with her
children on a series of vacations. . . . ‘[w]e almost lost her
because she was having too much fun, not from cancer’ [her son]
chuckles.”””

CONCLUSION

Death with Dignity Acts in Oregon and Washington State are
not about patient “choice” and “control.” These laws instead
enable people to pressure others to an early death or to even
cause that death on an involuntary basis. What was previously

75. WASH. REV. CODE §§ 70.245.040(1)(a), 70.245.050, 70.245.010(13); OR. REV.
STAT. §§ 127.815 § 3.01(a), 127.820 § 3.02, 127.800 § 1.01(12).

76. Nina Shapiro, Terminal Uncertainty: Washington’s New “Death with Dignity”
Law Allows Doctors to Help People Commit Suicide ~ Once They've Determined That the
Patient Has Only Six Months to Live. But what if they‘re wrong?, THE SEATTLE WEEKLY,
Jan. 14, 2009, available at http:/fwww.seattleweekly.com/2009-01-14/news/terminal-
uncertainty/ (last visited Jan. 10, 2010).

77. Id.
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“homicide” is now “death with dignity.” Elderly persons with
money, ie., the middle class and above, appear to be especially
atrisk. Don't let “death with dignity” come to your state.

POSTSCRIPT

Shortly after Washington’s Act was passed in 2008, a Montana district
court held that there was a constitutional right to physician assisted
suicide, which was vacated by the Supreme Court of Montana on
December 31, 2009.7 Per that decision, physician-assisted suicide is,
instead, decriminalized under certain narrow conditions.” The court
held that “a terminally ill patient’s consent to physician aid in dying
constitutes a statutory defense to a charge of homicide against the
aiding physician when no other consent exceptions apply.”®

On January 13, 2010, a proposed Death with Dignity Act similar
to the Oregon and Washington Acts was defeated in the New
Hampshire State House, 242 to 113.8!

Between January 1994 and June 2009, there were 113 legislative
proposals to legalize physician-assisted suicide and/or euthanasia in
twenty-four states, all of which were defeated, tabled for the session,
and/lor languished with no action taken.®

78. See Baxter v. State, 224 P.3d 1211, 1222, 9 51 (Mont. 2009).

79. See Greg Jackson, & Matt Bowman, Analysis of Implications of the Baxter Case
on Potential Criminal Liability for the Montana Family Foundation (April 2010), available
at hitp:/fwww.montanafamily.org/portfolio/pdfs/Baxter_Decision_Analysis_v2.pdf.

80, Id. See Baxter, 224 P.3d at 1214, 1221, 99 11, 50. The court also commented
that the only person who might conceivably be prosecuted for criminal behavior is
the physician who prescribes a lethal dose of medication.” The court thereby
overlooked the issue of elder abuse perpetrated by family members, new “best
friends,” and others.

81. See ILR. 304, 161st Leg., 2d Sess. (N.H. 2010), available at
hitp://www.gencourt.state.nh.us/ (last visited Apr. 11, 2010).

82. Int'l Task Force on Euthanasia & Assisted Suicide, Attempts fo Legalize
EuthanasialAssisted Suicide in the United Siates (2009), available at http:/fwww.
internationaltaskforce.org/pdf/200906_attempts_to_legalize_assisted_suicide.pdf,
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70.245.010
Definitions. :

The definitions in this section apply throughout this chapter unless the context clearly requires otherwise.

(1) "Adult” means an individual who is eighteen years of age or older.

(2) "Attending physician™ means the physician who has primary responsibility for the care of the patient anditreatment of thef
patient's terminal disease. 1
i

(3) "Competent” means that, in the opinion of a court or in the opinion of the patient's attending physician on consulting
physician, psychiatrist, or psychologist, a patient has the ability to make and communicate an informed decisioh to health care |
providers, including communication through persons familiar with the patient'’s manner of communicating if thoge persons are '
available.

(4) "Consutting physician” means a physician who is qualified by specialty or experience to make a professipnal diagnosis ‘
and prognosis regarding the patient's disease.

(5) "Counseling” means ocne or more consultations as necessary between a state licensed psychiatrist or psychologist and
a patient for the purpose of determining that the patient is competent and not suffering from a psychiatric or psychological
disorder or depression causing impaired judgment. '

" (6) "Health care provider" means a person licensed, certified, or otherwise authorized or permitted by law tq administer
health care or dispense medication in the ordinary course of business or practice of a profession, and includesja health care
facifity.

qualified patient may self-administer to end his or her life in a humane and dignified manner, that is based on an appreciation
of the relevant facts and after being fully informed by the attending physician of: . !

(7) “Informed decision” means a decision by a qualified patient, to request and cbtain a prescription for me%ication that the
{a) His or her medical diagnosis;

(b) His or her prognosis; .

(c) The potential risks associated with taking the medication to be prescribed; :

(d) The probable result of taking the medication to be prescribed; and

{e) The feasible alternatives including, but not fimited to, comfort care, hospice care, and pain control.

(8) "Medically confirmed" means the medical opinion of the attending physician has been confirmed by a cc}nsulting
physician who has examined the patient and the patient’s relevant medical records. '

(9) "Patient” means a person who is under the care of a physician.
{10) "Physician" means a doctor of medicine or osteopathy licensed to practice medicine in the state of Wa%hington.

(41) “Qualified patient means a competent adult who is a resident of Washington state and has §a}isﬁed tH;e requirement's
of this chapter in order to oblain a prescription for medication that the qualified patient may self-administer to ¢nd his or her life
in a humane and dignified manner. .

(12) "Self-administer" means a qualified patient's act of ingesting medication ta end his or her lifein a humélne and dignified
manner. - :

L ot ane J

(13) "Terminal disease” means an incurable and irreversible disease that has been medically confirmed an’p will, within
reasonable medical judgment, produce death within six months. :

[2009 ¢ 1 § 1 (Initiative Measure No. 1000, approved November 4, 2008).]
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ingest definition =3

in-gest (in jest’

ransitive verb
to take (food, drugs, etc.) into the body, as b swallowing, inhaling, or absorbing
E‘igin: < L ingestus, pp. of ingerere, to carry, p

into < in-, into + gerere, to carry

Related Forms:
e ingestion in-ges’-tion noun
* ingestive in-ges’-tive adjective

Webster's New World College Dictionary Copyright © 2010 by Wiley Publlshmg, Inc., Cleveland, Ohio.
Used by arrangement with John Wiley & Sons, Inc.

in-gest (in—jést")
transitive verb in-gest-ed, in-gest-ing, in-gests

1. To take into the body by the mouth for digestion or absorption. See Synonyms at eat.

2. To take in and absorb as food: "Marine ciliates ... can be observed ... ingesting other single-ceiled
creatures and harvesting their chloroplasts” (Carol Kaesuk Yoon).

Origin: Latin ingerere, ingest- : in-, in; see in= 24 gerere, to carry.
Related Forms:
* in-gest'i-ble adjective
* ingestion in-ges'tion noun
« ingestive in-ges'tive adjective

The American Heritage® Dictionary of the English Language, 4th edition Capyright © 2010 by Houghton Mifflin Harcourt
Publishing Company. Published by Houghton Mifflin Harcourt Publishing Company. All rights reserved.
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Legisiatve dlatute - Leatn w/ Lignity

(b) The division shall require any health care provider upon dispensing medication pursuant to ORS
127.800 to 127.897 to file a copy of the dispensing record with the division.

(2) The Health Services shall make rules to facilitate the collection of information regarding compliance
with ORS 127.800 to 127.897. Except as otherwise required by law, the information collected shall not
be a public record and may not be made available for inspection by the public.

(3) The division shall generate and make available to the public an annual statistical report of
information collected under subsection (2) of this section. [1995 ¢.3 5.3.11; 1999 ¢.423 5.9]

127.870 s.3.12. Effect on construction of wills, contracts and statutes.

(1) No provision in a contract, will or other agreement, whether written or oral, to the extent the
provision would affect whether a person may make or rescind a request for medication to end his or
her life in a humane and dignified manner, shall be valid.

(2) No obligation owing under any currently existing contract shall be conditioned or affected by the
making or rescinding of a request, by a person, for medication to end his or her life in a humane and
dignified manner. [1995 ¢.3 5.3.12]

127.875 s.3.13. Insurance or annuity policies.

The sale, procurement, or_i nce of any life, health, or accident insurance or annuity policy or the
rate charged for an icy shall mot be condjtioned upon or affected by the making or rescinding of a
request, by & persdén, for medication to end his or her life in a humane and dignified manner. Neither
shall a qualified gatient's act of ingesting meghcation ta end his or her life in a humane and dignified
manner have anleffect upon a lite, hea accident insurance or annuity policy. [1995 ¢.3 s.3.13]

127.880 s.3.14. Construction of Act.

Nothing in ORS 127.800 to 127.897 shall be construed to authorize a physician or any other person to
end a patient's life by lethal injection, mercy killing or active euthanasia. Actions taken in accordance
with ORS 127.800 to 127.897 shall not, for any purpose, constitute suicide, assisted suicide, mercy
killing or homicide, under the law, [1995 ¢.3 5.3.14]

(Immunities and Liabilities)

(Secton Oowfﬂ

127.885 s.4.01. Immunities; basis for prohibiting health care provider from participation;
notification; permissible sanctions.
Except as provided in ORS 127.890:

(1) No person shall be subject to civil or criminal liability or professional disciplinary action for
participating in good faith compliance with ORS 127.800 to 127.897. This Includes being present when
a qualified patient takes the prescribed medication to end his or her life in a humane and dignified
manner.

(2) No professional organization or association, or health care provider, may subject a person to
censure, discipline, suspension, loss of license, loss of privileges, loss of membership or other penalty
for participating or refusing to participate in good faith compliance with ORS 127.800 to 127.897.

{3) No request by a patient for or provision by an attending physician of medication in good faith
compliance with the provisions of ORS 127.800 to 127.897 shall constitute neglect for any purpose of
law or provide the sole basis for the appointment of a guardian or conservator.

(4) No health care provider shall be under any duty, whether by contract, by statute or by any other

htto://www.oregon.cov/DHS/ph//pas/ors.shtmi
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’ Hea th ATTENDING PHYSICIAN’S AFTER DEATH REPORTING FORM

MAIL. FORM TO: State Registrar, Center for Health Stafistics,
P.O. Box 47856, Olympia, WA 98504-7856

Dear Physician:

The Washington Death with Dignity Act requires physicians who write a prescription for a lethal dose of
medication under the Act 1o report to the Department of Health information that documents compliance
with the law. The attending physician shall complete this form within thirty calendar days of a patient's

>< ingestion of a lethal dose of medication obtained pursuant to the act or death from any other cause,
‘whichever comes first. If you do not know the answers to any of the following questions, please contact
the family or patient’s representative.

All individual information will be kept strictly confidential. Aggregate information will be provided on an
annual basis. If you have questions about these instructions, please call 360-236-4324.

Physician’'s Name:

Date: /[ _{

Patient Name:

Date of Patient's Death: _ /[

County of Death:

1. What was the patient's underlying illness?

Wﬁ-&ﬁubsfvn PP/"’f‘j ey
2. On what date did you begin caring for this patfjent?
!/ (Mo/Da/Yr) - 67 ueshIM> S \3

b

(V\s-eshwm

3. On what date was the patient first told about their underlying medical condition?

— o olue$-4"lvvl.5 e Mp""é—

1 (Mo/Dafvn ook com )
\Mo mii St hon gf fhe

4. On what date was the patient told they have a t¢rminal disease — meaning an incurable and
irreversible disease that will within reasonable medical judgment produce death within six

months? Huwe A

adailDisthefriore.

: /__ | (Mo/DalYr)

DOH 422-068/CHS 6d6 {REV 07/01/2009) Page 10of5
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5. What type of health-care coverage did the patient have for their underlying illness? (Check all that
apply.)

[ 11 Medicare

]2 Medicaid

3 Military/CHAMPUS

4 VA,

5 Indian Health Service

6 Private insurance

7 No insurance

8 Had insurance, don't know type
9 Unknown

LOEEE

6. When the patient initially requested a prescription for the lethal dose of medication, was the patient
receiving hospice care?
[]1 Yes
[ 2 No, refused care
[] 3 No, other (specify)
[ 19 Unknown

7. Seven possible concerns that may have contributed to the patient’s decision to request a
prescription for the lethal dose of medication are shown below. Please check “Yes,” “No,” or
“Don't know,“ depending on whether or not you believe that concern contributed to the request.

A concern about:

...the financial cost of treating or prolonging his or her terminal condition.
O Yes [ ] No ] Don't Know

...the physical or emotional burden on family, friends, or caregivers.
[JYes [_] No [[] Don't Know

...his or her terminal condition representing a steady loss of autonomy.
[0 Yes [J No [] Don't Know

...the decreasing ability to participate in activities that made life enjoyable.
[JYes [ ]No &] Don’t Know

...the loss of control of bodily functions, such as incontinence and vomiting.
[JYes []No []Don’t Know

...inadeguate pain controi at the end of life.
O Yes [ ] No [} Don't Know

...a loss of dignity.
JYes [ ] No Don't Know

8. On what date was the prescription for a lethal dose of medication written or phoned in?

/1 (Mo/DalYr)

9. What medication was prescribed and what was the dosage?

10. On what date was the letha! dose of medication dispensed to the patient?
/| (Mo/Daryr) . [0 Not Dispensed ] Unknown

DOH 422-068/CHS 606 (REV 07/01/2009) Page 2 of 5
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>< 11. Did the patient ingest the lethal dose of medication?

[J1 Yes
[J2 No (If NO, then please skip to question 22)

12. Were you with the patient when they took the lethal dose of medication?
[J1 Yes
12 No, did not offer to be present at the time of ingestion
[J 3 No, offered to be present, but the patient declined
[ 8 No, other (specify):

If no: Was another physician or trained health care provider or volunteer present when
% the patient ingested medication?
[ T Yes, another physician
[0 2 Yes, a trained health-care provider/volunteer (specify):

(J3 No
[J 9 Unknown
13. Were you with the patient at the time of death?
[]1 Yes
[J2 No

If no: Was another physician or trained health care provider or volunteer present at the
patient’s time of death?

[11 Yes, another physician

[J 2 Yes, a trained health-care provider/volunteer

[J3 No

09 Unknown

If no: How were you informed of the patient's death?

[J 1 Family member called M.D.
[ 2 Friend of patient called M.D.
[ 3 Another physician
[ 4 Hospice R.N.
L1 5 Hospital R.N.

- [ 6 Nursing home/Assisted-living staff

. O 7 Funeral home
[C] 8 Medical Examiner
{19 Other (specify):

14. Did the patient take the lethal dose of medication according to the prescription directions?
01 Yes
[J2 No

If no: Please list the medications the patient took (other than those reported in item 10),
the dosages, and the reason for not following the prescription directions.

[J 9 Unknown

DOH 422-068/CHS 606 (REV 07/01/2009) Page 3 of 5
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15. Were there any complications after the ingestion of the lethal dose of medication, for example,
vomiting, seizures, or regaining consciousness?
[J1 Yes

Please Describe:

[J2 No
{19 Unknown
16. Was the Emergency Medical System activated for any reason after the ingestion of the lethal
dose of medication? -
[J1 Yes

Please describe:

]2 No
19 Unknown

17. What was the time between ingestion of the lethal dose of medication and unconsciousness?

———————

Minutes: or Hours: [] Unknown

18. What was the time between ingestion of the lethal dose of medication and death?

———

Minutes: or Hours; ] Unknown

If the patient lived longer than six hours:
Do you have any observations on why the patient lived for more than six hours after
>< ingesting the medication?
—

19. Immediately prior to ingestion of the lethal dose of medication, what was the patient's mobility?
(ECOG scale) -
[ 0 Fully active, no restrictions on pre-disease performance.
[ 1 Restricted in strenuous activity, but ambulatory and able to carry out work.
[J2 Ambulatory and capable of all self-care, but no work activities; up and about more than
50% of waking hours. ‘
[[] 3 Capable of only limited self-care; in bed or chair more than 50% of waking hours.
[J 4 Completely disabled, no self-care, totally confined to bed or chair.
[C19 Unknown

DOH 422-068/CHS 606 (REV 07/01/2009) , Page 4 of
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X 20. Where did the patient ingest the medication?
[ 11 Private home — —

[ ]2 Assisted-living residence (including foster care)
[J 3 Nursing home
[} 4 Acute care hospital in-patient
(] 5 In-patient hospice resident
[] 6 Other (specify)
[J 9 Unknown

X 21. At the time of ingestion of the lethal dose of medication, was the patient receiving hospice care?
] 1 Yes
[ ]2 No, refused care
3 No, other (specify)
9 Unknown

22. What is your medical specialty? (Check all that apply.)
[] 1 Family Practice
[]2 Internat Medicine
3 Oncology
4 Other (specify)

23. How many years have you been in practice, not including any training periods, such as residency
or fellowship?

Years:

24, And lastly, do you have any comments on this follow-up questionnaire, or any other comments or
insights that you would iike to share with us?

Original Signature of Physician:

FOR OFFICIAL USE ONLY

CASE D NUMBER: [] DWDA []ILLNESS [J OTHER
PHYSICIAN ID

NUMBER:

DOH 422-068/CHS 606 (REV 07/01/2009) : Page 5 of 5
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CaselD: - Atiending ID: _ O DWD O Ililness
For ODPE use only.

Oregon Death with Dignity Act
Attending Physician Follow-up Form

Dear Physician:

The Death with Dignity Act requires physicians who write a prescription for a lethai dose

of medication to complete this foilow-up form within 10 calendar days of a patient's

>< death, whether from ingestion of the lethal dose of medications obtained under the Act or
from any other cause.

For DHS to accept this form, it must be signed by the Attending (Prescribing)
Physician, whether or not he or she was present at the patient’s time of death.

This form should be mailed to the address on the last page. All information is kept strictly
confidential. If you have any questions, call: 971-673-1150.

Date: / / Patient’s Name:

Name of Attending (Prescribing) Physician:

y\ Did the patient die from ingesting the lethal dose of medication, from their underlying
iliness, or from another cause such as terminal sedation or ceasing to eat or drink? If
unknown, please contact the family or patient’s representative.

[ 1 Death with Dignity (lethal medication) — Please sign befow and go to page 2.
Attending (Prescribing) Physician Signature

2 Underlying illness — There is no need to complets the rest of the form. Please sign befow.

Attending (Prescribing) Physician Signature

D 3 m —* There is no need to complete the rest of the form. Please specify the circumstances
surrounding the patient's death andsign.

Please specify:

Attending (Prescribing) Physician Signature
Orec,on Re b v o
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PART A and PART B should only be completed if the patient died
>< from ingestilg_ the lethal dose of medication.

Please read carefully the following to determine which situation applies to you. Check the box
that indicates your scenario, and complete the remainder of the form accordingly.

[J The Attending (Prescribing) Physician was present at the time of death.

— The Attending (Prescribing) Physician must complete this form in its entirety and
sign Part A and Part B, ‘

O The Attending (Prescribing) Physician was not present at the time of death, but
another licensed health care provider was present.

— The licensed health care provider must complete and sign Part A of this form. The
Attending (Prescribing) Physician must complete and sign Part B of the form.

L] Neither the Attending (Prescribing) Physician nor another licensed health care
provider was present at the time of death.

— Part A may be left blank. The Attending (Prescribing) Physician must complete and
sign Part B of the form.

V10.7
09/10 2
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PART A: To be completed and signed by the Attending (Prescribing) Physician
or another Iicensed health care provider present at death:

necesdovilyy,
1. Was the attending physician at the patient's Bedside when the patient took the lethal dose
ofmedicaf]iog? “Took® dusonotlnrean a yoluntws act. Sece fae
] es . . “ K .t
02 No . Aefnibon L& lngest ™ ab o361 K4y dmke. (foodd,

If no: Was another physician or trained heaith care provider or volunteer Aru §%, ef=)
)( present when the patient ingested the lethal dose of medication? iutp e Socf
01 Yes, another physician 3"

02 Yes, a trained health-care provider/volunteer fﬁ__s"_}) 5“’““"“""”‘3;

03 No (ahalong o

09 Unknown alsov e:u. €
—

2. Was the attending physician at the patient's bedside at the time of death?
01 Yes
02 No
If no: Was another physician or a licensed health care provider or volunteer
present at the patient’s time of death?
01 Yes, another physician or licensed health care provider
03 No
09 Unknown

3. On what day did the patient consume the lethal dose of medication?
) (month/dayfyear) [_]9 Unknown

4. On what day did the patient die after consuming the lethal dose of medication?
/ / {month/daylyear) []9 Unknown

5. Where did the patient ingest the lethal dose of medication?
01 Private home
0 2 Assisted-living residence (including foster care)
0 3 Nursing home
04 Acute care hospital in-patient
0§ In-patient hospice resident
0 6 Other (specify)
09 Unknown

6. What was the time between lethal medication ingestion and unconsciousness?
Minutes: or Hours: 0 Unknown

7. What was the time between lethal medication jngestion and death?
Minutes: or Hours: . O Unknown

X If the patient lived longer than six hours, are there any observations on why the
patient lived for more than six hours after ingesting the lethal dose of
mediation? -

V10.7 :
09/10 : 3
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8. Were there any complications that occurred after the patient took the lethal dose of
medication? For example: vomiting, seizures, or regaining consciousness?

01 Yes - vomiting, emesis

02 Yes - seizures

0 3 Yes - regained consciousness

0 4 No complications

0 5 Other — please describe:

C 9 Unknown

)Q 9. Was the Emergency Medical System activated for any reason after ingesting the lethal
dose of medication? " )

01 Yes - please describe:

C2 No
09 Unknown

10. At the time of ingesting the lethal dose of medication, was the patient receiving hospice
care? -
01 Yes
O 2 No, refused care
0 3 No, never offered care
04 No, other (specify)
09 Unknown

11. And lastly, are there any comments on this follow-up questionnaire, or any other
comments or insights that you would like to share with us?

Signature of Attending (Prescribing) Physician present at time of death:

Name of Licensed Health Care Provider present at time of death if not Attending (Prescribing)
Physician: '

Signature of Licensed Health Care Provider

V10,7 4
09/10
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PART B : To be completed and signed by the Attending (Prescribing) Physician

12. On what date did the attending physician begin caring for this patient?
/ / {month/day/year)

13. On what date was the prescription written for the lethal dose of medication?
/ / (month/dayfyear)

14. When the patient initially requested a prescription for a lethal dose of medication, was the
patient receiving hospice care?
01 Yes
02 No, refused care
0 3 No, never offered care
O 4 No, other (specify)
0 8 Unknown

15. Seven possible concerns that may have contributed to the patient’s decision to request a
prescription for lethal medication are shown below. Please check “yes,* “no," or “Don’t know,*
depending on whether or not you believe that concern contributed to the request.

A concern about...

...the financial cost of treating or prolonging his or her terminal condition.
O Yes 0O No O Don’t Know

...the physical or emotional burden on family, friends, or caregivers.
OYes 0 Ng¢ O Don't Know

...his or her terminal condition representing a steady loss of autonomy.
O Yes O No O Don't Know

...the decreasing ability to participate in activities that made life enjoyable.
0 Yes 0O No O Don’t Know

...the loss of control of bodily functions, such as incontinence and vomiting.
0 Yes 0O No O Don’t Know

...inadequate pain control at the end of life.
O Yes 0 No O Don't Know

...a loss of dignity.
0OYes 0 No O Don't Know

16. What type of health-care coverage did the patient have for their underlying illness?
(Check all that apply.)
01 Medicare
02 Oregon Health Plan/Medicaid
0 3 Military/CHAMPUS
04 VA
0 & Indian Health Service
06 Private insurance (e.g., Kaiser, Blue Cross, Medigap)
07 Noinsurance

0 8 Had insurance, don't know type
09 Unknown

V107
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17. Are there any comments on this follow-up questionnaire, or any other comments or
insights that you would like to share with us?

- Signature of Attending (Prescribing) Physician:

Please mail this document to:
Center for Health Statistics
Oregon Department of Human Services
P. Q. Box 14050
Portland, OR 972953-0050
Copies of this form are available at: http://oregon.gov/DHS/ph/pas/pasforms.shtml

v10.7
09/10
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RCWs > Title 70 > Chapter 70.245 > Section 70.245.180

70.245.170 << 70.245.180 >> 70.245.190

RCW 70.245.180
Authority of chapter — References to practices under
this chapter — Applicable standard of care.

(1) Nothing in this chapter authorizes a physician or any other person to end a patient's life by lethal
injection, mercy kifling, or active euthanasia. Actions taken in accordance with this chapter do not. for
any purpose, constitute suicide, assisted suicide, mercy killing, or homicide, under the law. State
reports shall nof refer to practice under this chapter as "suicide” or "assisted suicide.” Consistent with
RCW 70.245.010 (7}, (11), and (12), 70.245.020(1), 70.245.040(1)(k), 70.245.060,70.245.070 ,
70.245.090, 70.245.120 (1) and (2), 70.245.160 (1} and {2), 70.245.170, 70.245.190(1) (a) and (d),
and70.245.200 (2), state reports shall refer to practice under this chapter as obtaining and self-
administering life-ending medication.

(2) Nothing contained in this chapter shall be interpreted to lower the applicable standard of care
for the attending physician, consulting physician, psychiatrist or psychologist, or other health care
provider participating under this chapter.

[2009 ¢ 1 § 18 (Initiative Measure No. 1000, approved November 4, 2008).)
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(b) The division shall require any health care provider upon dispensing medication pursuant to ORS
127.800 to 127.897 to file a copy of the dispensing record with the division.

(2) The Health Services shall make rules to facilitate the collection of infofmation regarding compliance
~with ORS 127.800 to 127.897. Except as otherwise required by law, the information collected shall not
be a public record and may not be made available for inspection by the public.

(3) The division shall generate and make available to the public an annual statistical report of
information collected under subsection (2) of this section. [1995 ¢.3 5.3.11; 1999 ¢.423 5.9]

127.870 s.3.12. Effect on construction of wills, contracts and statutes.

(1) No provision in a contract, will or other agreement, whether written or oral, to the extent the
provision would affect whether a person may make or rescind a request for medication to end his or
her life in 2 humane and dignified manner, shall be valid,

(2) No obligation owing under any currently existing contract shall be conditioned or affected by the
making or rescinding of a request, by a person, for medication to end his or her life in a humane and
dignified manner. [1995 ¢.3 5.3.12]

127.875 s.3.13. Insurance or annuity policies.

The sale, procurement, or issuance of any life, health, or accident insurance or annuity policy or the
rate charged for any policy shall not be conditioned upon or affected by the making or rescinding of a
request, by a person, for medication to end his or her life in a2 humane and dignified manner. Neither
shall a qualified patient's act of ingesting medication to end his or her life in a humane and dignified
manner have an effect upon a life, health, or accident insurance or annuity policy. [1995 ¢.3 s.3.13]

127.880 s.3.14. Construction of Act.

Nothing in ORS 127.800 to 127.897 shall be construed to authorize a physician or any other person to
end a patient's life by lethal injection, mercy killing or active euthanasia. Actions taken in accordance
with ORS 127.800 to 127.897 shall not, for any purpose, constitute suicide, assisted suicide, mercy
killing or homicide, under the law. [1995 c.3 5.3.14]

(Immunities and Liabilities) O fre AN pszz'(/

(Section 4)

127.885 s.4.01. Immunities; basis for prohibiting health care provider from participation;
notification; permissible sanctions.
Except as provided in ORS 127.890:

(1) No person shall be subject to civil or criminal liability or professional disciplinary action for
participating in good faith compliance with ORS 127.800 to 127.897. This includes being present when
a qualified patient takes the prescribed medication to end his or her life in a humane and dignified
manner.

(2) No professional organization or association, or heaith care provider, may subject a person to
censure, discipline, suspension, loss of license, loss of privileges, loss of membership or other penalty
for participating or refusing to participate in good faith compliance with ORS 127.800 to 127.897.

(3) No request by a patient for or provision by an attending physician of medication in good faith
compliance with the provisions of ORS 127.800 to 127.897 shall constitute neglect for any purpose of
law or provide the sole basis for the appointment of a guardian or conservator,

(4) No health care provider shall be under any duty, whether by contract, by statute or by any other

A-50
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Right To Die Is Prescription For Abuse
May 28, 2010

} am a state representative in New Hampshire, where we recently voted down an Oregon-style "death with dignity” act. The

Opinion, May 16, "Elders Deserve Choices, Not Just A Bitter End"].

‘ /vte was 242 1o 133 (nearly 70 percent). | disagree with Barbara Coombs Lee that such Jegislation brings "choice” to elders
-1 /1

' InNew Hampshire, many legislators who initiatly thought that they were for the act became uncomfortable when they studied it

further. Contrary to promating "choice' Tor older people, these acts are a prescription for abuse, These acts empower heirs and
others to pressure and abuse older people to cut short their fives. This is especially an issue when the older person has money.
There is no assisted-suicide bill that you can write to correct this huge problem.

Do not be deceived.
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NH House Leadership

House Homepage

Calendars & Journais

House News Room

Speaker of the House

Find a Legislator

State Rep. Terie Norelli was elected Speaker of the House for the 2007-2008 biennium on

House Committees

December 6, 2006. This is her sixth term in the House, and she is the first female

About the House

Democratic Speaker of the New Hampshire House of Representatives, Rep. Linda Foster of
Mont Vernon serves as Deputy Speaker of the House.

NH House History

How NH House Votes

The Speaker's duties are varied. Not only does the Speaker preside over a House session

House Leadership

(preserving order while enforcing and interpreting the House parliamentary rules), it is

= House Rules

also the Speaker's responsibility to make committee appointments and refer more than

House Staff

1,000 bills to the appropriate committee for review. The only time the Speaker votes is to
break a tie.

& Find a Bill

Streaming Media

Majority and Minority Leaders

NH Links

The primary responsibilities of the Majority and Minority leaders are: to organize and
develop party positions; to provide channels of communications between the party and the
Speaker and work closely with the various groups within their party. Democrat Mary Jane
Wallner of Concord serves as Majority Leader. The Republican Leader is Sherman Packard
of Londonderry.

© 2006 New Hampshire House of Representatives,
107 North Main Street, Concord, New Hampshire, 03301, (603) 271-3661

http://www.gencourt.state.nh.us/house/abouﬂlouse/leadcrship.htm
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Delivered-To: margaretdore@margaretdore.com .
Authentication-Results: mx.google.com; spf=neutral (googie.com: 216.177.20.245 is neither permitted
nor denied by best guess record for domain of Dave.Nadeau@leg.state.nh.us)
smtp.mail=Dave.Nadeau@leg.state.nh.us

Subject: NH Vote on HB304

Date: Mon, 23 Aug 2010 16:10:45 -0400

X-MS-Has-Attach:

X-MS-TNEF-Correlator:

Thread-Topic: NH Vote on HB304

Thread-Index: ActC/0VploAlluLIRMIWqWQg4jWwhQ==

From: "Nadeau, David" <Dave.Nadeau@leg.state.nh.us>

To: <margaretdore@margaretdore.com>

Cc: "Kelly, Stan (stan.kelly@leg.state.nh.us)" <Stan Kelly@leg.state.nh.us>

Hi Margarei!
Here is the information you requested:

The vote breakdown for HB304 for the roll call taken on 1/13/2010is as follows:

St $ere SiU
2 cemocrats 100 ’} yoteo @ &e"ép 3

REPUBLICANS 142

242 e G
NAY O | | 'QKUN J%
DEMOCRATS 93 oleo ™
REPUBLICANS 20 v
TOTAL VOTING: C ‘o
DEMOCRATS 193 Yot gﬁ’”
REPUBLICANS 162 . (; g A s
- T 0
355 ot
NOT VOTING: W (1,
EXCUSED b«
DEM 20
REP 11
NOT EXCUSED
DEM 8
REP 4
PRESIDING DEM 1 (Speaker of the House}
44
VACANT SEATS |
TOTAL 400

David E. Nadeau
Asst. Manager, Senior Software Engineer
General Court Information Systems
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Forum will focus on the rapid growth in abuse of elders

The statistics are frightening, and uniess human nature takes.a turn for the better, they're almost
certain to get worse. ‘

We're talking about the numbers of seniors who fall victim to abuse, exploitation or neglect — in

Montana. .
—

“The graphic at right shows a substantial yéar-over—ye_ar increase in casés — 22 percent for abuse, for
éxample — but the numbers over the past decade in our nine-county region are even more dramatic.

Abuse cases nearly doubled, and exploitation and neglect cases both tripled from 1998 to 2008.
o - The state division of Adult Protective Services expects the trend to worsen.

. "t anticipate that the économic stresses ... the increase in gambling addiction, the increase in child
support payment enforcement and the unrealistic lifestyle expectation of the younger generation will.
contribute to the increased referrals,” said division Director Rick Bartos.

-Sheer numbers of seniors will contribute further as baby boomers age — the so-called “golden years"
also are the years of increased vulnerability. A

To help area residents and officials prepare and cope with these seemingly inevitable trends, an

. organization called the Elder Abuse Prevention Forum will sponsor a public meeting at the Rainbow
Assisted Living Community from 1-7 p.m. Friday, which happens to be National Elder Abuse
Prevention Day.
‘The public is invited, and there's rio charge.
Speakers will include Sgt. Jéff Newton, Great Falls Police Department; Jim Francetich, Adult
Protective Setvices; Sheriff Dave Castle; County Attornéy John Parker; and District Judge Dirk
Sandefur. :

There élso will be 30 booths from vendors who serve seniors. The forum is a grass-roots coalition of
groups and individuals. :

http:..//v\%ww.greatfallstribune.com/ apps/pbes.dll/article? AID=/20090610/ OPINIONO _1 /9061.
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ELDER ABUSE PREVENTION
2 i 15 Py

3 COMMENTS

EMAIL THIS ARTICLE © :

By Nicole Grigg
Story Published: Jun 15, 2010 at 5:15 PM MDT
(Story Updated: Jun 0 at 10:20 AM MDT }

; BILLINGS - Elderly people across the
" country are victims of abuse on a daily
| $3RWATCH THE VIDEQ  basis. A Billings organization was one
‘ = meme=t of the first in the nation to spread
awareness of this often unseen abuse.
There are many warning signs to look for if your loved one is being
victimized and different types of abuse. There's physical, emotional,
psychological, and sexual.

I —

Social worker Nikki Nielsen is talking about the different forms of elder
abuse. She's handling 40 cases right now in Billings. Big Sky Senior
Services works to prevent abuse, neglect and financial exploitation of
seniors age 60 and older.

“Someone's relative coming and saying they are going to help out and in
fact they end up getting hold of the person’s bank account and
unfortunately wiping oult their savings they saved up all their lives,” is the
most common cases Nielsen said she sees.

Only one in ten cases of elder abuse is actually reported. Mare than 900 _
Kases of abuse were reported in Montana last year. Director of Big Sky H
‘services Denise Armstrong said financial exploitation is the fastest growing i

form of abuse because elders are so trustworthy.

“l encourage all seniors to review their bank statements every single
month. Protect your identification and if someone calls asking for your
account number or social security number never give out your information
over the phone. The other thing we always say if it sounds to good to be

" true, then it is too good to be true,” said Armstrong.

Armstrong said one reason elder abuse is so underreported is that  often,

ﬂm}ﬂ___{evicﬁm_iz;r@iﬁs a family member and the elderly viclim doesn't want to
get them in froubIa. )
e e et teeny
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What is Efder Abuse Who to Calf to RepmtAbuse Foundzation Tmnmg Actmm Ptqyacts

What is Elder Abuse
Physical Abuse * Neglect and Abuse by Caregiver e
Psychological/Emotional Abuse * Abandonment

Self-Neglect * Sexual Abuse * Financial Abuse
* Signs of Distress * Two Case Studies

Physical Abuse

Any physical pain or injury that is willfully inflicted upon an elder
by a person who has care of or custody of, or who stands in a
position of trust with that elder, constitutes physical abuse. This
includes, but is not limited to, direct beatings, sexual assault,
unreasonable physical restraint, and prolonged deprivation of
food or water.

Possible Indicators of Physical Abuse
» Cuts, lacerations, puncture wounds
+ Bruises, welts, discoloration
= Any injury incompatible with history
* Any injury which has not been properly addressed
« Paoor skin condition or poor skin hygiene .
* Absence of hair and /or hemorrhaging below the scalp
+ Dehydration and/or mainourished without iliness-related cause
* Weight loss
* Burns: may be caused by c1garettes caustics, acids, friction from ropes or chains, or other
objects
* Soiled clothing or bed

Neglect and Abuse by Caregiver [Back to Top}
The failure of any persen having the care or custody of an elder to provide that degree
of care which a reasonable person in a like position waould provide constitutes neglect.
This includes, but is not limited to:

1. Failure to assist in personal hygiene or the provision of clothing for an elder
2. Failure to provide medical care for the physical and mental health needs of an elder
3. Failure to protect an elder from health and safety standards

Possible Indicators of Neglect by Caregiver:
- Dirt, fecalfurine smell, or other health and safety hazards in elder’s living environment

+ Rashes, sores, lice on elder

http://www.mtelderabuseprevention.org/whatis.html - A‘—S7 %/26/2010



* Inadequate clothing
+ Elder is malnourished or dehydrated
+ Elder has an untreated medical condition

Possible Indicators of Abuse by Caregiver:

« The elder may not have been given an opportunity to speak for him or herself, or see others
without the presence of the caregiver. A

« Attitude of indifference or anger toward the dependent person, or the obvious absence of
assistance

» Family members or caregiver blames the elder

- Aggressive behavior by caregiver toward the elder (threats, insults, harassment)

* Previous history of abuse of others

+ Problem with aicohol or drugs _

* Inappropriate display of affection by the caregiver

« Flirtations, coyness, etc. as possible indicators of inappropriate sexual relationship

+ Social isotation of family, or isolation or restriction of activity of the older aduit within the family
unit by the caregiver

+ Conflicting accounts of incidents by family, supporters, or victim

« Unwiliingness or reluctance by the caregiver to comply with service providers in planning and
implementing care-plan Deen

+ Inappropriate or unwarranted defensiveness by caregiver B

Psychological/Emotional Abuse [Back to Top]
The willful infliction of mental suffering, by a person in a position of trust with an elder,
constitutes psychological/emotional abuses. Example of such abuse are: verbal
assaults, threats, instilling fear, humiliation, intimidation, or isolation of an elder.

Abandonment [Back to Topl
Abandonment constitutes the desertion or willful forsaking of an elder by a person
having the care and custody of that elder, under circumstances in which a reasonable
person will continue to provide care or custody.

Self-Neglect [Back to Top]
Failure to provide for self through inattention or dissipation. The identification of this
type of cause depends on assessing the elder’s ability to choose a lifestyle versus a
recent change in the elder’s ability to manage.

Sexual Abuse [Back to Top]
The non-consensual sexual contact of any kind with an elderly person.
Financial Abuse [Back to Top]

Financial Exploitation means the initial depletion of bank account, credit accounts or
other resources for the benefit or advantage of the offender.

Possible indicators of Financial Abuse:

» Unusual or inappropriate activity in bank accounts
+ Signatures on checks, etc. that do not resemble the older person’s signature, or signed when

the elder person cannot write
» Power of attorney given, or recent changes or creation of will, when the person is incapable

-of making such decisions
« Unusual concern by caregiver that an excessive amount of money is being expended on the

care of the person
+ Numerous unpaid bills, overdue rent, when someone is supposed to be paying the bills for a

dependent elder
» Placement in nursing home or residential care facility which is not commensurate with alleged

size of estate :

http://www.mteiderabuseprevention.org/whatis.html‘ A A-58 - 7/26/2010




- Lack of amenities, such as TV, personal grooming items, appropriate clothing, that the estate
can well afford _

An elderly person may be at risk for abuse, neglect and/or exploitation if:

+ The level of care they are receiving is inconsistent with their resources or needs

* They seem nervous or afraid of the person accompanying or 'helplng them

+ Someone displays sudden attention or affection for the elder

» Someone promises life-long care in exchange for property

+ They are unable to remember signing documents or making financial transactions
» Someone is attempting to isolate them from family or other support

» Property is transferred to someone else or is reported missing

» They seem confused about transactions or withdrawals from their account

» They seem coerced into making transactions 7

+ The elder or the acquaintance gives implausible explanations of finances or expenses
» Sudden changes in the elder's appearance or self-care

+ The elder becomes emotionally or physically withdrawn

* A professional 'assisting' them behaves or responds questionably

Financial exploitation of our elderly is a growing problem and is under reported by the
victim’s family or caregivers. Financial exploitation means the intentional depletion of
bank account, credit accounts or other resources for the benefit or advantage of the
offender. Victims of financial exploitation may live in the community or in a health care
facility; may be in poor health or have a diminished mental capacity and can be easily
swayed. The motivation of the offender to steal will probably fall into one of two
categories; greed or desperation.

Financial abuse robs many elderly victims of their homes, life savings and possessions,
as weil as their dignity and independence. The damage is devastating because it comes
at a time when the elderly victim is least likely to recover what they have lost.

To help prevent the depletion of an elder's financial assets, Big Sky Prevention of Elder
Abuse Program formed a Task Force that developed an effective training model for
reporting suspect situations. This Financial Exploitation Training Manual, Video and
PowerPoint includes forms, procedures and remedies for reporting to the appropriate
authorities when abuse is detected and is available to the public.

Signs of Distress [Back to Top]
* Unkempt lawns/waiks ‘
+ Disheveled personal appearance
* Loss of hearing, vision, weight, difficulty moving about
* Increased withdrawal, isolation
» Disorientation, forgetfulness, confusion
* Any marked change in overall ability to function>

Two Case Studies [Back to Top]

Medical Neglect

A call was received concerning-an elderly man residing in an unlicensed care home.
Harold was placed in the home by a relative when his care needs became too great for
her to manage. Harold exhibits dementia, hearing impairment, and incontinence of
urine. He ambulates with a walker and is prone to falls.

After slipping in the bathroom one evening, Harold sustained a five-inch laceration to
his right calf. The care provider transported Harold to the emergency room where the
cut was sutured. Care instructions and recommendations for follow-up treatment were
given. Several weeks passed and Harold was seen again in the emergency room. The

hitp://www.mtelderabuseprevention.org/whatis.html™ - A-59
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‘Broken Trust:
Elders, Family,
~and Finanpes

A Study on Elder Financial Abuse Prevention

by the MetLife Mature Market Institute, the National Committee
for the Prevention of Elder Abuse, and the Center for Gerontology
at Virginia Polytechnic Institnte and State University
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Executive Summary

This study from the MetLife Mature Market
Institute (MMI), the National Committee for
the Prevention of Elder Abuse, and the Center
for Gerontology at Virginia Polytechnic Institute
and State University provides a comprehensive
understanding about the extent and implications
of elder financial abuse in all its various
manifestations—personal, institutional, and
societal. Through an extensive review of avallable
information on elder abuse, this research
enhances the understanding of the complexities
surrounding elder financial abuse, the current
magnitude of the issue, reasons why this issue .

is likely to grow, and some recommendations of
ways to potentially mitigate this complex and
devastating crime.

While difficult to present any comprehensive

or consensus definition of elder financial abuse,
this study considers elder financial abuse as

“the unauthorized use or illegal taking of funds
or property of people aged 60 and older” It is
perpetrated by those who gain, and then violate,
the trust of an older person. They can be as close
as a family member, neighbor, or friend, or as
distant as an invisible voice on the telephone or
an e-mail from the other side of the globe.

P Key Findings:

« While underreported, the annual financial
loss by victims of elder financial abuse is
estimated to be at least $2.6 billion dollars

» Elders’ vulnerabilities and larger net worth
make them a prime target for financial abuse

» The increased aging of the population, social
changes, and technology advances will lead to
a dramatic increase in the opportunity for a
growing level of elder financial abuse

"+ The perpetrators of elder financial abuse

are typically not strangers and mogt are
people who have gained the trust of the older
individual, including business and service
“professionals and family members _

» The victims of elder financial abuse come
from all walks of life, and this type of abuse
affects elders regardless of gender, race,
or ethnicity

With good reason,
Sfinancial elder abuse has
been characterized by
some experts as “the crime
of the 21* Century.”

-1.FE Wasik, Journalist. -

4ﬁtp://www.metlife.com/assets/cao/mmi/publications/studies/mmi—study—b;oken—tr

ust-elders-family-finances.pdf
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Prevalence of Elder Financial Abuse

from the Santa-Clara County Financial Abuse st
Specialist Team (FAST) in California, there may
be as many as five million elders financially
abused yearly.'s Reports to authorities of its
occurrence range Irom one report for every four

or five cases to one report in 100 instances.

—_—

Both researchers and practitioners acknowledge that
estimates of elder financial abuse represent only the
“most overt cases, thus significantly underestimatin,
the incidence of financial abuse of elders living in
the community. Even less definitive information is
available about the prevalence of financial abuse in
residential long-term care settings.

The Perpetrators of Elder

Estimates of the occurrence of elder financial .
ncial Abuse

abuse vary considerably. The source of

A Newsfeeds from

information about this abuse is one reason for In the revie

the variation, as some estimates are predicated on ~ April 2008 through June 2008, the media reported
anecdotal information of what people are seeing a total dollar value of elder financial abuse of = 2
and reporting at best, while others are founded approximately $396,654,700, with the largest

on a “sentinel approach” (i.e., purposefully percentage of cases involving close associates
selected reporters) to estimating the size of of the victim—families, friends, caregivers, and
the problem. For example, the 1996 National neighbors—as the perpetrator of the abuse,
Incidence Study conducted by the National accounting collectively for almost 40% of

Center on Elder Abuse found that elder financial - reported cases. The largest single category included
abuse constituted 30.2% of 70,942 substantiated a variety of financial professionals, attorneys,
cases of elder abuse."® According to reports and fiduciary agents.

“Trustéd Professionals. 8.
“Family N R . 189 .
. Caregiver (non-agency) S b 29 10.9°
Taregiver(ageney) TS T 93
‘... Skilled Nursing: Facnllty/Ass:sted Livmg - 1 20 15
: " Medicaid/Medical Fraud- = - e 118 67
_-Befriending (“Sweetheart Scam”) - - - 5.6
"Home Repair Scam (mcludes travelers/handyman) 15 | 58
Stranger L N o ~}:‘ 14,v - 53 _
Conttactors . . CT e 12 ) T A5
‘Criminal (robbery, burglary, rape, drugs, etc) o8l - 3.0
.‘nghb09—¥nend o 8 ' 30
ConMan o ) 5 _.18 —
~_Phone Sc:_a_m______ ' _ 4 . 1.5
T Total . _ o , . 2’66_' 99, 8%“
**Does not equal 100 due to rounding. " . '
- Number and percentage distribution of perpetrators of fmanaal abuse—ifrom Newsfeeds Apnl 1, 2008—une 30, 2008 {n=266)
*Note, 266 is the number of cases that provided perpetratar information. Tota! number of cases wa5269 totaf number of

\. artlcles addressing elder financial abuse in any form was 357 of total of 1,007 articies. » )

L]
1ﬂttp://www.metlife.com/assets/cao/mmi/publications/studies/mmi—study—broken—-tr
ust-elders-family-finances.pdf S
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Elder Financial Abuse by Family Members

‘Family members, even more so than strangers;
financially exploit their elderly relatives.
Although thereIs nio definitive estimate of the
number of older adults who experience financial
abuse by family members, community service
providers and other professionals agree that
cases actually reported to authorities represent
only the very “tip of the iceberg”” Like King
Lear, when people in their later years encounter
health problems that diminish their physical or
cognitive capacities, they usually first turn to
family members for assistance and support.

In most situations, family members nobly
assume their caregiving role; but in others, family
members—sons, daughters, grandchildren,
nieces, and nephews—take advantage of the
elders’ dependencies and become perpetrators

of financial abuse. Approximately 60% of
substantiated Adult Protective Services (APS)
cases of financial abuse involve an adult child,
compared to 47% for all other forms of abuse."”

The elder’s grandchildren and other relatives
are almost equally as likely to be perpetrators of
financial abuse (9.2% and 9.7%, respectively). In
the primary literature, male and female relatives
are equally likely to be financial abusers of older
adults. However, the media-reported instances
revealed that elder financial abuse was 2.5

times more likely to be committed by sons than

daughters. Overall, 45 incidents (16.9%) of elder
financial abuse described in the media involved
immediate relatives, Family perpetrators often
misuse their powers of attorney to steal money . _
from bank accounts, obtain credit cards to make -
unauthorized purchases, and embezzle large

sums of money by refinancing the elder’s home,
among other examples of financial abuse.’

It is unknown what factors contribute to the
likelihood of family members financially
exploiting their elderly relatives, as no

rigorous research has been done. Scholars and
practitioners speculate that, like perpetrators of
other types of elder abuse, family members who
exploit their elders are dependent upon them for ..
their own survival (e.g., shelter and finances) and -
their actions may be influenced by problems with
alcohol, drug abuse, and gambling, and many
may suffer from antisocial behavior disorders.

Tensions and inequalities between the elder and
family member, perhaps stemming from the
relative’s dependency and mental health issues,
enhance the likelihood of financial abuse. For -
example, an unemployed adult child living in

the home of a parent might be more likely to
exploit the elder than an adult child with a steady:
income and their own place of residence, or one
generation abused another and then the “abuser
role” is reversed.”

httb://www.metlife.com/gggggg7@5%7&&3??35&%Héﬂ%g%gyégﬁéies/mmi—study—brokenfgé :

ust-elders-family-finances.pdf
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Prevalence of Elder Financial Abuse

A ‘ y_" d
¢d to supplemeiit -

financial abuse include neighbors, apartment
managers, home health aides, ministers, those
with power of attorney, and guardians.

They initially extended helping hands to the
elders and gradually are overcome by greed;
contractors and handymen who ripped off

the elders with bogus charges; phony financial
planners and professional con artists who
provided “free” services for elders to gain their
trust and then defrauded them later; and others
who befriended the elders to take advantage

of them.

One trait perpetrators of elder financial abuse
have in common is that they exhibit excellent
persuasion skills. They are very good at
cultivating relationships and convincing older
adults that they are worthy of their trust and
money. In general, perpetrators are not bound
by conventional norms or business ethics, and
rationalize their criminal and abusive behavior.

The Sarasota Herald Tribune (June 12, 2008)
estimated that since 2000, southwest Florida
elders alone have lost at least $350 million to
swindlers. Individuals involved in exploiting
older adults may use “undue influence”—the
substitution of one person’s will for the

true desires of another.” In these cases, the
perpetrator uses his or her role and power to
exploit the trust, dependency, or fear to gain
psychological control over the older adult’s
decision-making, usually for financial gain.

1ﬁttp://www.metlife.com/assets/cao/mmi/publi

ust-elders~family-finances.pdf

Some are career professionals in the business of
defrauding others, while others are initially in a
position of trust who apparently are overcome
by greed. They encourage their elderly victims to
make an immediate decision or commitment to
purchase products or services, which effectively
limits the opportunity for consultation with others.

¥y N
T ow ~

As the elderly population grows, so too does
their presence on the Internet. The Federal Trade
Commission reported that in 2004, elders who
filed complaints about Internet fraud each lost an
average of $1,280 to individuals and businesses
operating Internet scams.” Common Internet
scams used with older adults are “phishing” and -
identity theft. Using carefully crafted e-mail
messages that appear to be from legitimate and
reputable banks, companies, and government
agencies, the perpetrators often use scare tactics
such as threats of account closures to lure in
their elderly victims.

As the newest demogra

phishing and other fraudulent practices.?”?*

“CElder financial abyse is a crime
growing in intensity and, especially now,
with the plummeting economy, elders will

be unable to recover from such losses. >

-Pamela Teaster, President, National Comunittee
for the Prevention of Elder Abuse
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.Family: induding: "fictive kin” (i.e., non-relatives
considered to be “like” family), son/daughter,

. grandson/granddaughter, mece/nephew and
other relatives

_INSTITUTIONAL PERPETRATORS:

¢ Approximately 60%
of substantiated
Adult Protectivey "+
Services (APS)
cases of financial
abuse involve
an adult child,
compared to 47%

for all other forms
of abuse.

Family, Caregivers, and- Frlends - 82 Trusted Professionals
Famlly : _ 45 Financial
' ' 18 Attorneys/Para!egaI N
Nephew/Niece R S
Granddaughter/Grandson 6 .0 BN -
Other Relatives ' 6 RO R
- : h RS -2
- HictiveKin 1 ol A e
" Caregiver (hon-agency) R 29 - =2
' :Néighbor/Frie'ndf L 8 -are- S
T e e e i OwnerlOperatorlBu ness Manager 20
Others A ' 65 MedtcarelMedu:ald Fraud 15
' Befriended ("SV\i_e"etheart Scam") 15 Health Care Fraud . . LAY
.- Stranger _ o _ ~ Hearing Aid Busmess o 1
Contractors e d2 Therapist oV
Handyman/Chores/Caretaker ) 9 L
" Con Man o 5
- 'Home Repair Scam 4
ll 2 ‘
e \
. Criminal _ 8 |
... Robber/Burglar . S
Transient e 2
__ Serial Rapist T
Drugs 1

http://www.metlife. com?gggéygﬁyéaz/%ﬁf ?%J\fﬁﬂga LYBANVAN i es/mmi ~study-bro ken—__‘l(?r
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double over the next 15 years.* Non-family
members, paid and unpaid, are providing more
care as well.

P Recognizing Diversity Within and Across
Cultures Is Necessary for Implementing
Effective Prevention, Investigation, and
Intervention Efforts

Due to a rapidly increasing population of
different races and ethnicities, perceptions of
the problem are as different as its remedies.

For example, what one culture considers elder
financial abuse may not be the belief of another,
which also affects when it is acceptable and who

is acceptable to involve in intervention strategies.

b Artful and Designing Ways to Financially
Abuse Elders Are Increasingly Varied

Technologies such as the Internet are opening
up new and “creative” ways to financially
abuse elders. Increasingly, an elder’s identity i
universally available to others through onliye
purchases, Internet dating, and virtual socigl
networks. Systems to address the problem kave
not caught up with its growing variety and
complexity, such as the growing instances of
Internet-based frand of older consumers.*’

ore -than* 80 older adu]ts of various ages. were
ictims of ‘securities’ fraud perpetrated by an attorti
ver an extended period of time. The amount of moriey
wolved was over $10 million, and the attorney asked for
robation at his sentencmg hearmg He was sentenced o
0 years in pns0n

tion for.a portion of the amount taken was
d- by selhng ‘his_assets, and victims were *

“CThe older population owns the largest
proportion of wealth in the U.S.
People over 50 years of age control
at least 70% of the net worth

of the nation’s households. "~

http://www.metlife. com/%%?%%%?rﬁfn@.%uﬁﬁ“ﬁ@éﬂ%@Vé@ﬁésies/mi—study—brolfenit!g

ust-elders-family-finances.pdf
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Scholars, practitioners, and policymakers are all
grappling with often complex legal, financial,
medical, and familial issues surrounding

elder financial abuse. As a result, information
about, and documentation of, the problem and
practices to prevent and alleviate such abuse are
scattered across multiple disciplines and sources.
-The resulting absence of a comprehensive
knowledge base impedes the development of
preventive practices, interventions, and policies
that strive to eliminate elder financial abuse and
maximize individual autonomy and quality of
life of older adults.

_The Tip of the Iceberg:
DIVhy Victims Do Not Report‘]

A significant reason for the underestimation

of the occurrence of elder financial abuse is the
victims themselves do not report elder financial
abuse for a variety of reasons. Among the
multitude of reasons uncovered, the victims:

B Do not want government interference
in their personal lives

P Do not want their adult child or other
family member going to jail or facing public
embarrassment —

D Feel responsible for what has happened

P Do not realize that they have been financially
abused

P Believe financial abuse is a consequence of
“doing business” or taking risks

B Fear that they will be placed in a nursing home
or other facility

B Do not think anyone will really help them,
even if they expose the abuse

B Worry that the perpetrator might harm them
even more

P Think resolution will come too late to be
of any good

B Believe they will lose even more money to costs
of pursuing the financial abuse

.

Financial and other professionals who deal with
elders generally feel a responsibility to help
protect their elderly clients from harm or abuse
of any kind. However, they often fail to get
involved when they suspect elder financial abuse
because they: ' ’

B Do not know if they are mandated reporters
in some states

¥ Do not want to compromise professional
relationships (confidentiality vs. mandatory
reporting)

B Are not clear who their client is (older adult
or their family members)

P Are not able to determine the actual mental
capacity of their older clients, a determination
that affects decisions made by them and on
their behalf

P Want to avoid adverse publicity to themselves
and their organizations

¥ Do not understand business ethics and practices
in relation to elder financial abuse

B Do not want to incriminate a fellow
professional

 Want to avoid involvement in a criminal
investigation and potential lawsuit

http://www.metlife.comfgggé5§78§57ﬁ££5%&3§E@ée§gﬁgyggaﬁies/mmi—study—brokepig%

ust-elders-family-finances.pdf
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Lasting Impact of Elder Financial Abuse

Perhaps elder financial abuse has received limited ~ Elder financial abuse can impact an elder by

attention, both in the popular press and in the eradicating nearly all of his or her financial

research literature, because it is not regarded resources. Unlike younger people, an older

as visible, life-threatening, or newsworthy as adult will have little to no ability to recoup these

is the physical or sexual abuse of elders. Still, losses over time. Also, even if the courts order

elder financial abuse affects elders and their restitution, it may take years to receive it, and the
families in significant and long-lasting ways by victim may well pass away before it ever reaches
putting enormous emotional duress on the elder, /him or her. Victims may even be murdered by
increasing their risk of depression, decreasing perpetrators who just want their funds and see

their quality of life, and increasing unnecessary them as an easy mark. o,
institutionalization.™ ; Loss of finances limits choices in health care "
A National Institute of Justice study revealed and other services. They may be unable to

that 20% of victims suffered financial or credit afford needed medications. Restricted choices
problems, with 14% subsequently suffering can reduce or completely destroy an elder’s

health effects.! Some scholars contend that independence. Moreover, such losses can result

the impact of elder financial abuse has the  in shame, guilt, or general mistrust escalating

same effect as being a victim of a violent crime, into paranoia or depression. Untreated or

reporting that at least one victim likened this undetected depression can cause death by passive
‘kind of abuse to being raped. If restitution is or active suicide.**

offered for elder financial abuse, it may come
too late to be of any help to an elder, who may
well have passed away before any ever reaches
him or her.

2ﬁttp://www.metlife.com/assets/cao/mmi/publications/studies/mmi—study-broken—tr

ust-elders-family-finances.pdf g
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'Black Widows' in court for homeless murders

Tuesday, Maich 18, 2008

< e

Ciga Rutterschmidt and Helen Loulse Golay have been awaiting trial for two years. (KABG fhoto ¢

XABL) - B -
TaGs: local, miram hernand
Comment Now Emak Print Regort ¢ trpo .

LOS ANGELES (KABC) - The trial began Tuesday for two elderly women
dubbed the “Black Widows." They're accused of murdering homeless men for
millidns of dellars in insurance money.

In a very lengthy opening statement, the prosecution detailed how it says the
defendants faid out a pian to collect more than $2 million in fife insurance,

Prosecutors say 75-year-old Olga Rutterschmidt and 77-year-old Helen Louise
Golay befriended two homeless men, 73-year-old Paul Vados and 51-year-old
Kenneth McDavid. They claim Rutterschmidt and Golay offered to pay the men
rent for studio apartments in exchange for their signature on life insurance
policies.

Aulhorities say the women then had rubber stamps made of those signatures and
completed 19 additional life insurance policies, making themselves the sole
beneficlaries.

Police allege the defendants staged two separate hit-and-run incidents in
secluded alleyways in Los Angeles, kiliing Vados and McDavid and then
collecting $2.8 million.

During opening statements, the prosecution showed jurors grim coroner's photos
of McDavid at the crime scene. Prosecutors also presented a timeline that
showed within four minutes of McDavid being struck, Gotay called for & fow truck
to get rid of the vehicle involved,

Deputy District Attomey Truc Do delailed a nefarious plot: Selecting homeless
men Kenneth McDavid and Paul Vades, paying their rent, taking out dozens of
insurance palicies, clalming to be a cousin or fiancee, then to cash in on their
claim, allegadly running them over with a car.

The D.A. flashed surveillance photos of a silver station wagon entering a dark
alley, stopping for four minutes, going into , then acci ing. Doc
were shown finking the car to Golay,

investigators tracked the car down, allegedly finding the DNA of Kenneth
McDavid on the undercamiage.

Attorney Gloria Allred represents McDavid's family, who may later sua for
damages.

“ltis the first time they are hearing an explanation from the prosecution in such
detail," said Allred,

But a surprise appearance in the news conference outside the court: Defense
attorney for Helen Golay, Roger Jon Diamond cautioned against a rush to
judgment.

‘I intarvened to make sure that the press covers this case properly,” said
Diamond, Golay's attorney.

“And what are you concemed about, that we've said on behalf of the victime, that T
they're in pain, that they're devastated by the loss of their brother? What's wrong

with thet? That's true," said Allred to Diamond. "He's deacd. He's never coming

back“

"The issue is who caused the death,” replied Diamend,

Evidence of fraud surfaced in an undercover video, Investigators recording the
two women talking afler their arrast.

"Did you read the accusation?" says Rutlerschmidt. "Why did you get ali those
insurances? You were too greedy, that's the problem.”

"Be quiel, be careful what you say," replies Golay. "All they are after is mail -
fraud.” .

Rutterschmidt, referring to their claim as next of kin: "l was the cousin, you were
the fiancée. Baloney.”

http://abclocal.go.com/kabe/story ?section=news/local &id=6027370&pt=print A-69  10/2/2010
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Birmingham man wrongly told he has six to
live with terminal cancer

Oct 12 2010

(hitp:liwww.birminghammail.netinews/top
-stories/2010/10/12/}

by Alison Dayani
{http:/iwww.birminghammail.net/authors/alison

-davani/} , Birmingham Mail Comments {(5) (#sitelife-

commentsWidget-bottom)
Recommend (#none)
A BIRMINGHAM man who

claims he was told he had
just six months to live sold
many of his precious
possessions before
discovering he wasn't going
to die.

Malcolm McMahon sold
most heirlooms left by his
parents, gave away his
dog, cashed in premium
bonds, made a will and put
his house up for sale - only

Aer———

r agc 1L UL =%
home-four-years-after-crash-97319-27433942/) ‘
|
|
\

to find out his life was not at risk after all.

Mr McMahon, 55, from Erdington, claimed the terminal cancer diagnosis caused emotional
turmoil for his girlfriend and relatives, who had already suffered the death of his mother and
brother to lung cancer in recent years.

He also revealed he considered suicide, so he would not go through the heartache his late
brother Robert faced. And he was “so low”, he was caught drink driving days after his visit to
the GP — and ultimately given a 22-month driving ban.

A-T10
http://www.birminghammail.net/news/top-stories/2010/10/12/months-birmingham-man-wrongly... 10/12/2010




STREET TALK

David Winterburn: I'm a med-
ical marijuana patient so 1 like to
have a littie medicine to start my
day. It's mare of 2 spiritual awak-
ening. Cold one: For all you do,

this Bud's for you,

Becky Douglas: There are no
rules for what § have to do. We
live in a liberated couniry.
Being 2 woman and a momma,
i have every option open to
me and I really appreciate that.
Decoastructing America:
Saving waod for good. I'm the
co-owner of Heritage Timber,
and we take down old buifd-
ings and sell the reclaimed
wood.

Asked Tuesday morning in downtown Missoula.

This weck arts editor Erika Fredrickson profiles
Missoula singer-songwriter Ethan Thompson,
band wrote the winaing jingle for 2 competitio,
hosted by Folgers. In your opinion, what's the
part of waking up?

by Cathrine L. Walters

Teri Gonzalez: Having a whole
new day, heart beating, still have
my soul and the opportunity to
make 2 smile and not a frown, Git
‘er done: Just do it

Joha Teten: Besides Folgers in my
cup? { can't think of aaything good
about waking up. Maybe fresh sun-
shine on a hot day with an unan-
aounced bucket of water in my
face. Pickled: That's the tastiest
crunch I've ever heard!

- torial. | disagree that assisted suicide ndg;

Missoula Independent
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[Letiers]

| am a retived office worker, whe
lives in Oregon where assisted suicide is
legal. Our law was enacted via a ballot
initiative, which [ voted for. } write i
response 1o your article about Sen.
Rinkle's bill to prohibit assisted suicide
in Montana (see “etc.,” June 10, 2010).

In 2000, } was diagnosed with colon
cancer and told that I had six months to
2 year {o live. I knew that our law had
passed, but I didn't know cxactly how te
go about doing it. I icied to ask my doc-
tor, but he didn't really answer me.

1 did not want to suffer. I wanzed to
do owr law and § wanted my doctor to
help me. Instead, he encouraged me to
not give up and ultimately 1 decided to
fight. I had both chemotherapy and radi-
ation. 1 am so happy to be alive!

It Is now nearly 10 ycars latec. If my
doctor had belicved in assisied suicide, T
would be dead. [ thank him and alt my
doctors for helping me chaose “life with
dignity.” | also agree with Sca. Hinkle
that assisted suicide should not be legal.
Dan’t make Oregon's mistake.

Jeanette Hall

King City, Ore.

Die free or live?

percemy). | write in response to youredi-

essarlly brings "choice.”

in New Hampshire, many legislators
who inltially thought that they were for
the bill, became uncomfortable when
they studied it further. Contsary i pro-
moting “choice,” it was a prescription for
abuse. These laws cmpower heirs and
others to pressure and abuse older peo-
ple to cut short thelr lives. This is espe-
clally an issuc when the older person has
money. There is no assisted sutcide law
that you can write to comeet this huge
problem. De not be deccived.

Nancy Elliott

Merrimack, N.H.

Ancther side of Israel
The only thing new In Ochenski's
anti-lsrael raan (see “Iseael's enablers,”
Juac 3, 2010) is that he saved the “some
of my best friends are Jewish™ line for the
end of his columa. Most racists, iomo-
phobes and anti-Semites whe want to
express theic negativiry about an issue er
2 group usually begin their casc with
“Some of my best fricads are black,™ 1
have a friend who is gay,” o “My Jewish
coworker." The list goes on ad aauseam.

v Front | Ochenski |Range | Agenda ! News Quirks

He rants abowt U.S, aid for Israel.
Who would you rather the U.8. give aid:
Iran? Syria? Yemen? North Korea?

may disagrec with what you have to say,
bui 1 shall defend to the death your cight
to say it.”

B4

d Brown

Why did this so-called h itarian
aid flotilla decide to take this venture the
day before Netanyahu was supposed
meet with President Obama? Did you
lever stop 1o cansider that this was &
etup?

1 supgest Mr. Ochenski take a trip o

Missoula

Hydatid hysteria

Onc way to save the humans?
Educate yourself.

It Is hard to belicve that years after

el. He might find a very prog
gtry where gays do not have to deal
with &

the irresponsible intcoduction of walves
infected with the parasite Echinococcus
granufosus tapeworm jnto Montana,
ost people still don't know about this

66 3¢ my
doctor had
believed in

assisted suicide,
1 would be

would find a country that allows it
MinOTHS serve i
might alse find that there is 2 country
that elected a woman prime minister
before we clected a woman president.
Qops! [ forgor. We have never elected a
woman president. But then pays, les-
bians and women do act enjoy the same
rights in other Middle Eastern countries
as they do in Israel. Isracl, with all of s
internal differences, secular and reli-
gious, Is a very progressive, open society.

Here's one more idea: Fead The
Jerusalem Post. With little efort you will
find tsracl, a country of six million sur-
rounded by 550 million Arbs, engaging

;.
ifan disc

p lally fatal di Known as
Hydatid discase, infected veople develap
cysts of tiny tape worm heads in their
livery lungs or brain. They have to be
rem surgically, and if they are in the
brainj they are inoperable and fatal. This
diseast has caused the confimmed deaths
of ovek 300 Alaskans since 1950.

1 tecently found this information
publisiied In Tée Qutdoorsman, the
December 2009 edition. It is titled, “Two-
Thirds ¢f 1daho Wolf Carcasses Examined
Have Thousands of Hydatid Discase
Tapewdqrms.” Now £ granwlosus has
been donfirmed in two-thirds of the
wolves{ examined by Fish and Game
participaling in 2 study evaluat:
lower intestines of those wolves
foung in both_idaho and Montana. What
has/not been confirmed is how many
ies, dogs, catle and even humans it
as infected. With a bigher papulation

Alaska, the previously forelgn disease has
a new host; unsuspecting lower-48ers
who have been deceived by their Fish
and Game, and are now at sisk of con-
teacting and dying from the disease.
Where are the warnings? They never
came from the peaple responsible for
“introducing” the infected wolves from
Canada and Alaska.

Wiy the deception? And why wasa't
anything mentioned about the disease in
the latest cover article In the
Independent? (Sec “One way to save the
wolf? Huai it,” May 20, 2010) It's
because the people pushing for the
wolves know that if the public found out
about the dangers of high wolf popula-

in serious |
There is a loud group in Isracl voicing
that the people of Gaza need to be trear-
ed benter. This is in spite of thousands of
missiles that neighboring Gaza launched
into Tsracl. Meanwhile, the IDF does
what soldiers do in a demacracy, ic.
defend their tiny country so its people
can engage in dissent.

In fact, whea it comes to dissent the
people of Israel may reflect the famaus
statement better than we Americans: “1

tions infecting deer, elk, moose, coyotes,
dogs and even people with this disease,
there would be a public outcry over the
recent population explosion of wolves in
the state. All I can say now is, do the
rescarch  yourselfl. Find out about
Echinacoccus granufosus and decide if
you want wolves cunning around in your
backyard.

Jacob Chesstn Wusiner

Missoula

etters Policy: The Missoula Independent welcomes hate mail, love letters and general correspondence.
L Letters to the editar must include the writer’s full name, address and daytime phone number for confirma-
tion, though we'l publish only your name and city. Anonymous letters will not be consideted for publica-
tion. Preference is given to letters addressing the contents of the Independent. We reserve the right to edit letters
for space and clarity. Send correspondence to: Letters to the Editor, Missouls independent, 317 S. Orange St,
Missoula, MT 59801, or via e-mail: editor@missoulanews.com.
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1 | Mark S. Conpell
CONNELL LAW FIRM
2 | 502W. Spruce
P.0. Box 9108
3 | Missouls, MT 59807
, | 7B 406)327-1517
‘| Kat cker
{_ Compassion & Choices
6 | Portland, OR 97209
. | Ph (503) 841-5237
g ' ttormeys for Plaintiffs
9 .
10
i MONTANA FIRST JUDICIAL DISTRICT COURT,
1 LEWIS AND CLARK COUNTY
. )
13 | ROBERT BAXTER, STEVEN STOELB, )
14 | STEPHEN SPECRART, MD,,C.PAUL )
LOEHNEN, M.D., LAR AUTIO, M.D,, ) Judge: Dorothy McCarter
15 GEORGE RISI, JR., M.D. and ) Cause No, ADV 20607-787
COMPASSION & CHOICES, )
N Plaintiffs, J PLAINTIFFS' RESPONSES TO
17 v, ) STATE OF MONTANA’S FIRST
: o ) DISCOVERY REQUESTS
18 STATE OF MONTANA and MIKE )
. MCGRATH, ATTORNEY GENERAL, g
19 Defendants. . )
20 ) | .
21 Plaintiffs respond to Defendant State of Montana’s First Discovery Requests as follows:
22' . .
23 INTERROGATORY NO. 1; Define “aid in dying” as it is used in the Complaint,
24 | including the specific medication(s) and process(es) involved, any differences between the type,
25 | dose, and amount of medication prescribed for palliative care and “aid in dying,” the resulting
PLAINTIFFS' RESPONSES TO STATE OF MONTANA 'S FIRST DISCOVERY REQUESTS Page !
.“
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'.pcxs‘on understands what he or she is doing and the probable consequences of his or her acts.

Menta] competence will be determined by the person’s attending physician based upon the

physician’s professional judgment and assessment of the relevant medical gvidence.

INTERROGATORY NO. 4: Define “terminally ill adult patient” as it is used in the
Complaint, including the specific c?éss that Plaintiff Patients’ purport to represent, the diseases
that may qualify for tenminal iliness, e:épected terminal prognosis, who will determine the
&iagndsis and prognosis, and any other objective standards that delimit the definition.

ANSWER The term “terminally ill adult patient”, as used in the complaillt, means a

person 18 years of age or older who has an :ncumble or irreversible condition that, without the

administration of life-sustaining treahnent, wﬂl, in the opinion of his or her attending physwlan,

result in death within a relatively shori tme This definition is not limited to any speclﬁc set of

illnesses, conditions or diseases. The pauent plamuﬂs in this case represent the class of Montana
citizens who are mentally competent, adult, tennmally il under this definition, and wxsh 10 avail
ﬁl.BmSe}lves of the right to aid in dying, The patient’s diagnosis and prognosis will be determined

by his or her aitending physician.

~ INTERRQGATORY NQ. 5: Define “a dying process the patient finds intolerable” as it .
is used in the Compiamt including any objective standards that delimit the definition. '
ANSWER: This is a subjective determination made by the mdm dual pat:ent based upon

his or her medical condition and circumstances, symptoms, and personal values and beliefs.

mTERRO NO. 6: Define how a patient seeking “aid in dyiilg” “requests such
assistance™ as it is described in the Complaint, ‘

Page 3

PLAINTIFFS® RESPONSES TO STATE OF MONTANA 'S FIRST DISCOVERY REQUESTS
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Richard Wonderly, M., D.

Theresa Schrempp, Esq.
3841 48" Avenue NE |
Seattle, WA 98105 Fa
(206) 525-1223 T
Alex Schadenberg
Executive director

Buthanasia Prevention Coalition
P. O. Box 25033

London, ON N6C 6A8
October 22, 2009

Dear Mr. Schadenberg:

- We are a physician and an attorney in Washington State where assisted suicide is regrettably legal.. ¥

We write to comment on the lawsuit in Connecticut which seeks to legalize "aid in dying" for
"terminally ill patients."

The terms "aid in dying" and "terminally ill" imply that legalization would apply only to dying
patients. Don't count on it. In Montana, where there is another lawsuit involving "aid in dying",

. assisted suicide advocates define the phrase "terminally ill patient" as follows:

[A] person 18 years of age or older who has an incurable or irreversible condition that,
without the administration of life-sustaining treatment, will, in the opinion of his or her .
attending physician, result in death within a relatively short time.

(See, Enclosed Interrogatory Responses from Montana Plaintiffs)

Shockingly, this definition is broad enough to include an 18 year old who is insulin dependent or
dependent on kidney dialysis, or a young adult with stable HIV/AIDS. Each of these patients could
live for decades with appropriate medical treatment. Yet, they are "terminally 1" according to the

definition promoted by advocates of assisted suicide. "(Corn g Simm Y Kroizes)

Once someone is labeled “termmal ” an easy justification can be made that their treatment or
coverage should be denied in favor of someone more deserving. In Oregon, where assisted suicide
has been legal for years, "terminal” patients have not only been denied coverage for treatment, they
have been offered assisted suicide instead. The most well-known cases involve Barbara Wagner and

Randy Stroup, reported at hitp://www.abenews.go.com/Health/comments ?type=story&id=5517492.

Those who believe that assisted suicide promotes free choice may discover that is does anything but.

Very tryly yours;
)

Theresa Schrempp, Attomey at Law
(? (bl e 14 D

Richard Wonderly M. D.

Enclosure
H:ASchrempp\MISC\Schadenberghir.doc
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Letter: Oregon doctor responds to recent letter on patient choice

By Kenneth Stevens, MD | Posted: Thursday, July 29, 2010 12:00 am i
I have been a cancer doctor in Oregon for more than 40 years. This letter is in response to Patricia Lewis who argues that legal assisted
suicide promotes patient “choice” (July 16 letter).

In Oregon, the combination of assisted-suicide legalization and prioritized medical care based on prognosis has created a danger for
my patients on the Oregon Health Plan (Medicaid). The plan limits medical care and treatment for patients with a likelihood of a 5
percent or less than five-year survival. »

My patients in that category, who, say, have a good chance of living another two years and who want to live, cannot receive surgery,
chemotherapy or radiation therapy to obtain that goal. The plan guidelines state that the plan will not cover “chemotherapy or surgical
interventions with the primary intent to prolong life or alter disease progression.” The plan will, however, cover the cost of the :
patient’s suicide. If the patient takes the plan’s “suggestion,” the plan won’t even have to pay for comfort care.

Under Oregon’s law, a patient is not supposed to be eligible for voluntary suicide until they are deemed to have six months or less to
live. In the well publicized cases of Barbara Wagner and Randy Stroup, neither of them had such diagnoses, nor had they asked for
suicide. The plan, nonetheless, offered them suicide. Neither Wagner nor Stroup saw this event as a celebration of their “choice.”
Wagner stated: “It was horrible ... I got a letter in the mail that basically said if you want to take the pills, we will help you get that
from the doctor and we will stand there and watch you die. But we won’t give you the medication to live.”

In Oregon, the mere presence of legal assisted-suicide steers patients to suicide even when there is not an issue of coverage. One of my
patients was adamarnt she would use the law. I convinced her to be treated. Ten years later she is thrilled to be alive. Don’t make
Oregon’s mistake.

Kenneth Stevens, MD
13680 SW Morgan Road
Sherwood, OR

pe

—

http://www.mtstandard.com/news/opinion/mailbag/article_f50c9694-9a98-11df-9bed-001cg400Q2...  8/15/2010
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Sensationalizing a sad case cheats the public of sound debate - Opinion Impact - The Oregonian -... Fage 1012

Sensationalizing a sad case cheats the public of sound debate
Posted by rattig November 29, 2008 19:30PM

In the crucial period leading up to Washington State's vote on an Oregon-style Death with Dignity law, this
newspaper published a story featuring Barbara Wagner. A sensational story, an easy media "gotcha” ongFy
Oregon's Medicaid program, it completely missed the deeper questions crucial to public understanding of end-
of-life care and our national healthcare debate. :

. w,

rE

- S \— Barbara Coombs Lee L

Readers will recall Wagner as a 64-year-old Springfield resident with end stage lung cancer, a life-long smoker
~ enrolled in the Oregon Health Plan (OHP). Over several years the OHP had paid for extensive cancer treatment
and it continued to pay for Wagner's healthcare until her death.

When it became clear that first and second-line therapies had failed and her prognosis was grim, Ms. Wagner's
oncologist recommended a costly, third-line cancer drug called Tarceva. Research indicates that 8 percent of
advanced lung cancers respond to Tarceva, with a chance to extend life from an average of 4 months to 6
months. The likelihood of no response to the drug is 92 percent, yet 19 percent of patients develop toxic side
effects like diarrhea and rash. Based on the low indicators of effectiveness, Oregon Health Plan denied
coverage.

The irresistible ingredients of sensationalism included a distraught patient, a doctor deeply opposed‘to Death
with Dignity and an insensitive letier of payment denial. The media was called in and the rest is history.

As a publicly funded service, Oregon Health Plan aims to do the greatest good it can. Tt assigns a high priority
to preventive care, health maintenance, and treatments that offer a near-certain cure, Elective, cosmetic or
ineffective, "futile” care is not covered. Futile care is defined as any treatment without at least a 5 percent
chance of 5 year survival. "We can't cover everything for everyone,” said the medical director of OHP.
*Taxpayer dollars are limited for publicly funded programs. We try to come up with policies that provide the
most good for the most people.”

The OHP letter denying one ineffective treatment did not close the door on all care. It included a long list of
appropriate end-of-life care that OHP would pay for, including hospice, medical equipment, ?alliativg services
and state-of-the-art pain and symptom management. Yes, the list included medication prescqqu under the
Oregon Death with Dignity Act.The media juxtaposed denial of Tarceva with coverage for aid indyingm 2
sensational, emotional manner, suggesting the two were related. Many stories ensued about supposedly callous
bureaucrats refusing to prolong life but agreeing to shorten it. Tt made for a catchy story ... but not trathful

journalism.

© Was it true that Ms. Wagner was harmed in any manner? Or that Tarceva was an efficacious option?

http://blog.oregonlive.com/opinion_jmpact/ZOOS/ 1 1/sensaﬁonalizing_a‘_sad__case_ch/print.html _2/16/2009
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Ms. Wagner received Tarceva, anyway, when the drug's manufacturer, Genentech, responding to the media

firestorm and provided it at no cost. News stories never mentioned that when Wagner bet on the remofe chance

- {o prolong life, she probably turned her back on hospice care, widely recognized as the gold standard for end-of-
ife care. Sadly, it turned out Tarceva didn't help Wagner and she lived only a short time after starting the drug.

While the media widely reported OHP's denial of this expenstve experimental treatment, we WOILTY the.media
missed the important issues inherent in the story. ’ o

* What do patients like Wagner really understand about the "last hope" treatments their doctors offer? Do doctors
inform patients of the true statistical chance these therapies will prolong life, or the chance of toxic side effects
that diminish the guality of the short life that remains? Might Wagner have been better served, and perhaps even
lived longer, if her doctors had referred her to hospice instead of recommending 2 drug so toxic and s0 unlikely
to extend her life? How many times do patients lose out on the real hope and comfort hospice offers because
they are encouraged to grasp for the small hope of largely ineffective chemotherapy? Do financial incentives
play arole in whether physicians recommend long-sho i comprehensive comfort care?

‘While the OHP decision was closely scrutinized, there was 10 scrutiny of realistic options considered or no
considered ision-maki ~The burning health policy question is whether we inadvertently
rage patients to act against their own self interest, chase an unattainable dream of cure, and foreclose the
ath of acceptance that curative care has been exhausted and the time for comfort care is at hand. Such

aeouragement serves neither patients, families, nor the public.

S ,
Barbara Roberts, Oregon's wise and gentle former governot, tells in her first book the story of how she and her

" husband Frank reacted to the news that he had entered the terminal stage of prostate cancet. She describes how
immediately after disclosing the grim prognosis, the doctor announced he was setting up an appointment for
chemotherapy! Frank asked two crucial questions, "Will this treatrnent extend my life?" and "For how long."
And when the answers, balanced against the likely toxic side effects, didn't add up to how Frank envisioned his
last days on earth, he declined the doctor’s reconmended treatment. :

Roberts writes that chemotherapy seemed, "a medical misjudgment encouraged by a culture in denial and a
medical profession equally in denial and unwilling to treat death as normal." Frank said "no" to treatment. But
he said "yes" to life and began the "hard work of acceptance” of what is means to be mortal.

In order for society to overcome its collective denial of mortality, we desperately need a public glialogue that
shuns superficial sensationalism and leads us to, and through, the hard questions. We're Oregonians. We can
handle it. A

Lo :
Coombs Lee is president of the group Compassion & Choices.

Categories:

Comments
LetDocDecide says...

My wife was diagnosed with Stage 1IIb lung cancer (which really should have been stage IV) in April 2006.
The diagnosing surgeon anounced that there was 10 hope, and that my wife would only live a short time. In
fact, the prognosis for my wife suggested she had a 1%-2% chance of surviving 2 years. Thankfully, we had an

i

http:I/blog.oregonlive.com/opinion impact/2008/1 1/sensationalizing_a_sad__case__chlprint.htm}_, 2/16/2009
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. ‘While it is easy to armchair quarterback the appropriateness of health care treatments. You can be the one that
tells my 8 and 10 year old sons that their mother should not receive Tarceva because it is an "experimental
freatment™, The efficacy of all chemotheray ireatments are ALL poor. The first line chemo freatment
(carboplaten/Paclitaxel) that my wife received had only a 35% likelyhood of a positive response. That was 2
years and § months ago and she is still kicking. Her response to larceva been an exceptional one, resulting

~in a significant reduction of the size and number of tumors in her remaining right lung. After a 3rd tigh cHemo
treatment failed 3 months ago, Tarceva is probably the only reason she is spending Christmas day with me and
my boys. In fact, I expect that she will continue having a positive response to the Tarceva for at least a couple of
fonths. Anyone with a loved one with a terminal disease would appreciate the added time.

On the topic of cost and side effects, the side-effects of Tarceva (rash and diahrea) are nothing compared to the
side effects of the Taxane or platinum chemotherapy drugs (severe anemia, reduced white blood counts and
platelet levels, severe nausia, body PAIN, etc..).

In addition to these benefits, the cost of Tarceva (about $4000/month) is NOT HIGHER than the
7 chemotherapy-{about-$8000-per-treatmeni-Cver, '« eynensive to treat cancer, period 1t is unclear {o
wc-whether the author of this news story is appealing for the denial of all cancer treatments, or just Tarceva. If .
that is the case, they can tell the family of the next Stage IIIb/IV lung cancer patient that freatment is no, worth
he cost. What the hell, perhaps we should just Euthanize all cancer patients at the time of dianosis 1o save a

little money.

3

I believe that the spiralling costs of health care are not cansed by the compassionate treatment of those with

- terminal diseases. The real culprits are 1)the fact that to many individuals that have no health insurance use
emergency care at a huge cost premium over preventative care; 2) People have had no incentive to use healthy
lifestyles as a preventative; 3) Many people with insurance are not smart shoppers when it comes to health care.
This leads to people having expensive diagnostic procedures like MRI and CT scans. inappropriately.

We need to wakeup, do a little research into the available treatments for our ailments, and determine if the
increased public cost for not insuring everyone and using more preventative health care.

Respectfully
Bob :

Posted on 12/25/08 at 12:16AM
Footer

http://biog.oregonlivc.comlopinion_impactl2008/1 i/sensationalizing_a_sad,case_{:b/printh' ’ ST 32009
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Barbara Coombs Leg is President of Compassion & Choices, a nonprofit organization dedicated to expanding and protecting the rights nof the
terminally ill. She practiced as a nurse and physician assistant for 25 years before beginning a career in law and health policy. Since then'she has
devoted her professional life to individual choice and empowerment in health care. As a private attorney, as counsel to the Oregon State Senate, as
a managed care executive and finally as Chief Petitioner for Oregon's Death with Dignity Act, she has championed initiatives that enable

individuals to consider a full
range of choices and be full participants in their health care decisions.

There is no info on Twitter for this entry for that keyword

Blog Entries by Barbara Coombs Lee

Five States Give Patients Choice

Posted September 27,2010} 11:33 AM (EST)

"There's nothingv more we can do.” For too long, for too many, medical professionals have used these words when they believe they cannot cure
their patients. Facing, as each of us must, the nearness of death, terminally ill patients too often speak of abandonment by...

Read Post

Medical Socicty of New York Fights Palliative Care Information Act Despiite Mounting Evidence

2 Comments | Posted September 3, 2010 | 04:33 PM (EST)

The ink of Governor Paterson's signature is barely dry on New York's Palliative Care Information Act (PCIA), drafted anv:l sponsored by' ]
Compassion & Choices and its New York affiliate, yet evidence mounts daily for its vast and dramatic impact on end-of-life care, 1 predict this
bill...

Read Post

New York's Palliative Care Information Act: A Sea Change in End-of-Life Care
2 Comments | Posted August 19, 2010 | 07:01 PM (EST)

Word came Sunday night from Compassion & Choices New York that Governor Paterson had signed our bill, the Palliative C?re Infprmatiop Act,
(PCIA) and it would take effect in 180 days. Hooray!! We hope and trust this event marks the beginning of the end for endemic medical habits
that... '

Read Post

Compassion & Choices Membership: Something to be Proud Of

Posted July 14, 2010 | 03:15 PM (EST)

Recently Capitol Hill staffers pulled Compassion & Choices into federal politics, suggesting the new Administrator of the Cer'xters for Medicare
and Medicaid Services, Donald Berwick. should be called before Congress to answer accusations that he is a member, or affiliated somehow with
C&C. "Are you now,...

http://www.huffingtonpost.com/barbara-coombs-lee/ A-80 - 10/2/2010
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NEWS RELEASE

Date: Sept. 9, 2010

‘Christine Stone, Oregon Public Health Information Officer; 971-673-1282, desk;
Contact: 503-602-8027, cell; christine.l.stone@state.or.us.

Rising suicide rate in Oregon reaches higher than national
average:

World Suicide Prevention Day is September 10

r~

Oregon'’s suicide rate is 35 percent higher than the national average. The rate is 15.2 suicides per 100,000
people compared to the national rate of 11.3 per 100,000.

After decreasing in the 1990s, smge_@eihwurﬂggﬁngﬂglﬁicanily since 2000, according to a new
Lreport, “Suicides in Oregon: Trends and Risk Factors,” from Oregon Public Health. The report also details

recommendations to prevent the number of suicides in Oregon.

“Suicide is one of the most persistent yet preventable public health problems. It is the leading cause of death
from injuries — more than even from car crashes. Each year 550 people in Oregon die from suicide and 1,800
people are hospitalized for non-fatal attempts,” said Lisa Millet, MPH, principal investigator, and manager of
the Injury Prevention and Epidemiology Section, Oregon Public Health.

There are likely many reasons for the state’s rising suicide rate, according to Millet. The single most
identifiable risk factor associated with suicide is depression. Many people can manage their depression;
however, stress and crisis can overwhelm their ability to cope successfully.

Stresses such as from job loss, loss of home, loss of family and friends, life transitions and also the stress
veterans can experience returning home from deployment — all increase the likelihood of suicide among those
who are already at risk.

“Many people often keep their depression a secret for fear of discrimination. Unfortunately, families,
communities, businesses, schools and other institutions often discriminate against people with depression or
other mental illness. These people will continue to die needlessly unless they have support and effective
community-based mental health care,” said Millet. '

The report also included the following findings:
¢ ' There was a marked increase in suicides among middle-aged women. The number of women between

45 and 64 years of age who died from suicide rose 55 percent between 2000 and 2006 — from 8.2 per
100,000 to 12.8 per 100,000 respectively.

et

)
—

Oregon Health Authority )(DHS e v
http://www.oregon.gov/DI-IS/news/201Onews/2010—09099%@&0epa . ®




2009 Summary of Oregon’s Death with Dignity Act

Oregon’s Death with Dignity Act (DWDA), which was enacted in late 1997, allows
terminally-ill adult Oregonians to obtain and use prescriptions from theirghysicians for
self-administered, lethal doses of medications. The Oregon Public Health Division is
required by the Act to collect information on compliance and to issue an annual report. '
The key findings from 2009 are listed below. For more detail, please view the figures and

tables on our web site at hitp://oregon.gov/DHS/ph/pas/index.shtml.

Number of DWDA Prescription Recipients and Deaths,
by Year, Oregon, 1998-2009
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= During 2009, 95 prescriptions for lethal medications were written under the
provisions of the DWDA compared to 88 during 2008 (Figure). Of these, 53
patients took the medications, 30 died of their underlying iliness, and 12 were alive
at the end of 2009. In addition, six patients with earlier prescriptions died from
taking the medications, resulting in a total of 59 DWDA deaths during 2009. This
corresponds to an estimated 19.3 DWDA deaths per 10,000 tota! deaths.

2009 Annual Report, page 1 _ ;}.?4;

Oregon’s Death with Dignity Act,
http://www.oregon.gov/DHS/ph/pas/docs/yearil.pdf
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Montana Strategic Suicide Prevention Plan 10
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MT ST 53-21-1101 Page 1
MCA 53-21-1101

C
West's Montana Code Annotated Currentness
Title 53. Social Services and Institutions
g Chapter 21, Mentally Ill
~g Part 11. Suicide Prevention Program

=»53-21-1101. Suicide prevention officer--duties

t——

{1) The department of public health and human services shall implement a suicide
prevention program by January 1, 2008. The program must be administered by a
suicide prevention officer attached to the office of the director of the depart-
ment.

{2) The suicide prevention officer shall:

(a} coordinate all suicide prevention activities being conducted by the depart-
ment, including activities in the addictive and mental disorders division, the
health resources division, and the public health and safety division, and co-
ordinate with any su1c1de prevention activities that are conducted by other
state agencies, in the office of the superintendent of public instruc-
ions, the department of military affairs, and

he unlver51ty system;

{b) develop.a biennial suicide reduction plan that addresses reducing suicides

by Montanans of all ages;

ide prevention program with activities that include

P
direct a statewide s

"* {i) conducting statewide public awareness campaigns utilizing both paid and

~. free media and including input from government agencies, school representat-
ives from elementary schools through higher education, mental health advocacy
groups, and other relevant nonprofit organizations:

(i1} initiating, in partnership with Montana's tribes and tribal organiza-
tions, a public awareness program that is culturally appropriate and that
utilizes the modalities best suited for Indian country:

(11i) seeking opportunities for research that will improve understanding of
suicide in Montana and provide increased suicide-related services;

(iv) training for medical professionals, military personnel, school person-—

nel, social service providers, and the general public on recognizing the
early warning signs of suicidality, depression, and cther mental illnesses; and

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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